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RE AT 15M AS 


OF TODAY"? 


A. 


Q. 


W FR 


I DO. 


‘E CASH," H 


AND 


DROP BY TO DI 
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LEACH: 


YOUR HONOR, 
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iE,P 
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ue E CAN PUT TH E, DOCUMENT CALLED 5387G. 
2 THE COURT: 
3 ECTION? 
4 MR. DOWN! YOUR HONOR, MR. LEACH ANI HAVE 
5 CONFERRED, AND IF (RE ARE ANY ADDITIONS AS A RESULT OF 
6 COMPLETENESS CONCE THINK WE'LL WORK THAT OUT ANI 
¢ SUPPLEMENT THE EX 
8 BUT SUBJECT TO THAT, NO OBJECTION. 
9 THE COURT: ALL RIGHT. THANK YOU. 
10 T LL BE ADMITTED THEN, SUBJECT TO ANY RE 
11 YOU CAN BRING THAT UP WIT EF COURT AS NEEDED. 
12 (GOVERNMENT'S EXHIBIT 5387G WAS RECEIVED EVIDENCE. 
13 THE COURT: LET'S TAKE OUR BREAK NOW. YOU HAV! 
14 ONAL QUESTIONS? LET'S TAKE OUR BREAK NOW? 
LS MR. LEACH: I DO, YOUR HONOR. 
16 THE COURT: LET'S DO THAT T 
17 EMEN . 
18 WE'LL RECESS FOR THE DAY. PLE ECALL T 
19 ING TO SEE EACH OTHER FOR SOME T BELIEVE. 
20 THINK OUR NI DATE TOGETHER EB 7T 
21 | CLERK: YES, YOUR HONOR. 
22 COU] SO ONCE AGAIN, LADIES AND GENTLEMF 
23 | BRE YOU WILL GO BACK TO YOUR REGULA 
24 DE OF THE TRIAL, AND AS YOU DO THAT WITH YOUR 
25 R JOBS, AND YOUR SOCIAL ENGAGEMENTS, I'M GOING TO 


UNITED STATES COURT REPORTERS 


E R-11748 
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82 


1 ASK YOU AGAIN TO PLEASE ; 1 IN ANY WAY DO ANY 


2 NVESTIGATION, DO NOT L ! FAI R IN ANY WAY TRY TO 


3 IN ANY INFORMATION ABOUT ANYTH S CASE OR ANYTHING 


4 BOUT IT OR ANY OF THE ] } NVOLVED. 


5 BASE PAY FIDEL NUED F iLITY TO THAT 


6 I HMENT, PLEASE. 


7 FE} SECOND THING I'LL ASK YOU TO DO IS, THE WORLD ] 


8 WW HEALTH CONCERNS, SO I'M GOING TO ASK YOU TO PLEASE 


9 ; | BE CAREFUL, CONTINUE TO BE CAREFUL WITH YOU AND YOUR 


10 : ES. WE WANT ALL OF US TO STAY HEALTHY, AND THAT'S MY 


11 ISH FOR YOU AND ALL OF US HERE, AND PLEASE BE CAREFUL IN 


12 EGARDS TO YOUR SAFETY, YOUR PERSONAL SAFETY IN THAT REGAI 


13 WITH THAT ADMONISHMENT, WE WILL SEE YOU -- THINK WE 


14 ING TO BE BACK AT 9:00 A.M., MS. KRATZMANN, AND T 


15 BE FOR A FULL DAY I'M HOPEFUL. 


16 BASE RECALL THAT WEEK IS THE j E.CEMI 


17 ICE (R 7TH AGAIN IS OUR FIRST | . LL ] 


18 BE IN SE ON THE 7TH, THE E 10TH. 


19 I DON'T BELIEVE WE'RE ; E 9TH, AT LEAST AS 


20 R AS -- WE ARE. i I ED CALENDAR IN FRONT OF ME. 


21 THAT'S A BUSY WEEK. WE'RE IN SESSION ALL WEEK, AND THAT'S 


22 TO ACCOMPLISH AS MUC DURING THIS SEASON. 


23 SO THANK YOU VE! . AVE A GOOD TIME OFF. 


24 WITH THAT ADMONISHMENT, WE'LL SEE YOU THEN. THANK YOU. 


25 MS. HOLMES, YOU CAN STAND DOWN. THANK YOU. 
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(JURY OUT AT 4:00 P.M.) 


THE COURT: 


THE 


BAK. 


ABOUT -- 


MOT 


PLEASE ] 
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, SEAT 


ED. 


COUNS 


GUESS THIS 


JUST WANT TO TALK A 


ION THAT 


F WE 


SHOULD GO FO! 


BT ME 


WE HAD THI 


UST ASK THE 


(R BEFORE 


WE 


BR 


ECORD SHOULD REFLECT THAT THI 


BOUT WHAT WE 


WANT TO TALK ABOUT OUR CONT 


MR. 


83 


THANK YOU. 


JURY HAS LEFT FOR OUR 


SHOULD DO 


FL 


BUT I 


EURMONT, 


TAT TODAY. 
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ANYTHI 


EAK? 


SCU 


SS 


COMPLE 


MUCH REDIRE 


THI 


MR. 


MONY TO ] 


| BAI 


MR. FLEURMONT: 


LEACH: 


ON OFF THE 


YOUR HONOR, 


E COMPL 
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COURT: 


LEACH: 


COURT: 


R. LEACH: 


E:;CORD. ) 


GOOD AFT] 


I'M SORRY. 


MAY 


TAKE 


RLY NEXT W 


WELL, 


LE 


E ASK YOU TO COM 


MY MASK OFF? 


YEAH, SURE. 


EXPECT MS. HOLM 


CT THE 


DEF’ 


ENSE LI 


W 


EK, POSSI 


AVE. 


T 


MR. 


AND I 


ENDS TO 


E CLERK: 


LEACH: 


DON'T KNOW WHAT ADD 


CALL, 


BUT I 


TUESDAY. 


TUESDAY, 


BLY ON MONDAY. 


ES'S TE 


MONY TO 


[ DON'T KNOW HOW 


EXCUS 


EK ME. 


T 


ONAL W 
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DEFE 


DO TH 


NK 


TM 


GHT ] 


FE, APPROPR 
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TIME TO STAI 
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NG 


CONFERENC 


E COURT: 
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[NK OF. 


E AND MAP AROU 


OF W. 
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SURE. 


EN TO SCHEDULE 


ES. 


DOWNEY : 


YEAH, 
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ERTA 


NLY TH 
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DEFENSE 
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EF OF NEXT W 


AK AFT 


TH 


NK 


T ES 


MPL 


CATE AT LEAST 


AT 


AGI 


iE W 


TH 


MR. LEACH THAT 


BOUT CHA 


IF THAT S 


ON THAT. 


I KNOW YOUR OR 


NGS ON TH 


ING AND, YOU KNOW, WE 


W. 


ER MS. HOLME 


TWO 


SSUE 
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F OW 


FE CAN FIN 


PROBABLY OWE 


DA 


CH WE CAN, WE CAN GET ON F 


EF} COURT, AND THAT WAY WE CAN 
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ELL, 


(RE MONTHS AGO. 


ANG 


iD A ] 


T PERHAPS. 


EM AS A WORKI 


NG COPY, 


ANTIC 


PAT 


KE THE] 


LL ] 


SO WHAT'S YO 


R. DOWNEY, 


ONS, OF COURSE 


: GO 


NG TO PUT I 


DON'T 


R THOUGHTS ABOUT THAT? 


E SOURCES TOWARI 


WANT -- WHE 


ESE 


BE SOME 


E THAT 


UNITED STATI 
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HT CALL FO! 
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NSTRUCTI 
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TH 


RT OF THE 


REASON 


(RSAT 
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; BACK 
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RE OF A SC 
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DOWNEY : 
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COURT: 


YOU WANT TO GET ME OR 


FROM YOU? 


BOUT -- WHAT WOULD YOU L 


RI 


AUGMEN 


iD UP W 


GHT. 


S THAT 
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iV 


S TH 


S W 


IRK V 


T 


EDUL 


[GHT. 


T YOUR SET? 


MR. 


DOWNEY : 


THI 


COURT: 


THI 


COURT: 


"M NOT -- I 


I JUST TALK TO MS. 


DON'T M 


SA 


TA? 


SURE. 


ON AMONGST DEF 


AND LET ME SAY, 


NG A WHOLE 


B 


SO WHAT Al 


NK THAT WOULI 


ENSE COUNS! 


URY 


EVERY 


NG MATTE 


OUSLY. 


EVENTS CAN ALWAYS CH 


E YOU! 


KE TO DO TO SOLVE 


S 


DENT TO ALL OF 


HOUT A JURY AND THI 


DAY. 


R THOUGHTS 


BLEM? 
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EL OFF THE 


WH 


E YOU'RE D 
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-) 
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EAN TO TASK YOU, OVER TASK YO 


U WI 
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GHT BE 


SOME AUGM 


ENTAT 


IF THAT WOULD |] 
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ORD. ) 


THAT'S F 


NE 


UNIT! 


ED STATI 


ES COURT R 


NK FROM OUR P 


I'LL WAI 


E PORT! 


ERS 


E R-11752 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


04 


205 


205 


205 


205 


205 


205 


205 


205 


205 


205 


205 


205 


205 


205 


206 


206 


206 


206 


206 


206 


206 


206 


206 


206 


206 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


PM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-42, Page 121 of 299 


Case 5:18-cr-00258-EJD Document 1295 Filed 01/18/22 Page 265 of 293. 


YOUR HONOR, WE 


SUBM 


TTED SOME 


THOSE 


HAD -- WI 


PROPOSE! 


HAD, AT TH 


86 


E OUTSET, AS YOU M 


NSTRUCTI 


ER T 


L 


N 


T 


E GOVE 


ONS. 


ENT 


WE'VE AUGME 


OF SUBSEQU. 


ENT DE 


ENTS. 


HAVE 


NOTED 


THE 


TTED OR 


G 


NALLY. 


T WOUL!I 


ELPFUL -- I 


POS 


TOMORROW NIJ 


TO WORK ON 


TO D 


TO AUGMENT O 


LE 


DON'T TH 


TE 


BLY LATE 


TION TO F 


THE COURT: 


O WHAT YOU N 


MR. 


SO, 


MR. 


[GHT SO YOU! 


IF THAT'S 


LEACH, 


i 


BUT WE COULD DO 


R HONOR COULD HAVE 


IT PRO! 


THEM T 


RSDAY 


ELPFUL. 


WELL, 


WHAT 


12D TO DO. 


EACH: 


THE VOLUME FROM 


THINK T 


BUT 


UR F 


HAT WE COULD |! 
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NGS. 


THURSDAY 


IS YOUR TEAM'S POSIT 


I WANT TO G 
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ERTA 


NLY SUFFIC 


W. 


BUT I 


EW, DON 


THE GOVERNM 


; SIGNIF 


CANT, ANI 


MORNT 


ENT FOR US 


'T THI 
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[ ALSO 


FE AVA 


IDAY FOR A CONFEI 


ENCE. 


REALTZE 


THERE 
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GHT ] 


ES THAT ARE 


THAT FRIDAY 


AVA 


LABLE.. 


[NDOW FOR THI 


THE COURT: 


MR. DOWNEY: 


E, COURT, 


COULD BE 
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SURE. 


ALSO RECOGN 
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THE 
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WELL, 


BUT FRI 
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TH 
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THE COURT: 


I'M NOT SURE. 


COURT MAY |] 


MONDAY 
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UNITED 
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DON'T TH 


EF ANYTHI 


[NG ON FRI 


87 


AT WE CAN DO IS 


"LL MAKE 


AVE JUST 


TY AS 


A 


GH LEVEL PASS ANI 


io T 


NGS WIT 


AT WE'LL 


OUT -- AND 


I'M NOT 


HAVE ANY FORMAL, FORMAT 


TO 


BUT 


TH 


NK 


'VEL PASS 


AND AGA 


ON WH 


TH 


N, 


ENCE 


GO 


ES AND -- 


MR. 


INGS THAT 


DOWNEY : 


NGS CO 


KA J 


UST TO G 


NG ON WHE 


BLY SOME 


THE COURT: 


ET STARTED 


ON THIS. 


WELL, 


WE CAN'T DO UNT 


BUT, YEA 


RIGHT. 


FE OFFER TO 


LET'S DO T 


i AD 


SC 


USS 


AT. 


"LL K 


iP FR 


BOUT IT. 


AND YOU'LL SUBM 


BU 


S HURSDAY? 


MR. 


M 


UNIT! 


THAT'S F 


ED STATI 


DAY OPEN, AND WE 


T SOMETH 


NG, 


DID YOU SAY THAT? 


TF THAT'S OKAY W 


NE, 


ES COURT R 


TH 


THE COURT. 


E PORT! 


YOUR HONOR. 


ERS 


E R-11754 
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THE COURT: 


THAT GIVES 


US ALL NI 


MR. BY: WE CAN MAKE 


EFFORT TO 


ESDAY NIGHT IF THAT MAKES IT 


THI 


KAS 


COURT: 


NOT SURE 


IF YOU CAN. 


SEE MS. SA 


[GHT TO LOOK AT TH 


ER FOR YOU. 
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SUBMIT THEM 


TA: 


APPRECIATE IT. 


GRE 


| BETW 


(EN WHAT 


SAY WEDNESDAY NIGHT, 


THAT'S FINE, YOUR HONOR. 


THAT'S GOOD. 


E. THURSDAY MORNING? 


I'M TALKING 


ABOUT. 


THI 


ET'S START THE! 


THAT'S F 


O'CLOCK ON T 


NE. 


RS] 


T 


T 


IGHT? DO! 


R. 


p 
G 
Di 


COURT: 


FE OUT OUR T 


10:00 O'CLOCK. 


WE'LL STAI 


WHY DON'T WI 


SAY 10:00 


BARING ON FRIDAY? 


D YOU L 


DOWNEY : 


YES, TH 


COURT: 


R THAT. 


UNIT! 


ER-11755 


ES THAT WORK FOR YOUR TEAMS? 


AT'S FINE. 


LET'S DO THAT. GREAT. 


ED STATI 


ES COURT REPORTERS 


S FOR YOUR SU 


BM 


RT AT 9:00 O'CLOCK? 


THANK YOU. 
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YOU PUT YOUR MASK ON TOO QUICKLY, M 


s 


PROBA! 


R. DOWNEY. 


BLY ONLY MY THI 


R. 


FLEUI 


WIT 


R. COOPE! 


H STATI 


R HONOR'S Q 


SO 


BET. 


TH 


THE 


MATTE] 


WITH YOU, 


MR. WADE 


89 


SPOKE 


BE AVA 


LAI 


BLE 


BEL 


E COURT: 


OKAY. 


ELL, 


WANT 


, WOULD STATE 


N CONNECT 


ON 


ES PONSE 


ALL RI 


ED TO -- 


E OF THI 


HOUGHTS I 


ED TO ] 


EW THE 


RIPTS, 


S UNT 


EV 


ERY] 


GHT. 


iE MS. VOLKA 
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THANK YOU. 


ER 


E, TOO. 


AND 


[ KNOW MS. VOLKAR HA 


D 


READY, 


NCI 


UD 


NG AN Al 


D NOT J 


R. FL 


UT THIS 106 


SS 


EX 


SL 


ED. 


BUT, MS. VOLKAR, 


DL 


MS. VOLKAR: 


TH 


ELL AS M 


EURMONT, ARE 


E COURT: 


UR T 


IRE? 
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EMOV 


R. EFLEURMON 
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YES, THANK YOU. 


ee 
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MS. VOLKAR: 
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ES COURT R 
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90 


ue IT WOULD BE BENEF AL TO THE GOVERNMENT IF THE COURT WE 


2 BLE TO GIVE A TENTATIVE OR SORT OF WHAT IT WAS T 


3 AS OBVIOUSLY JUST AN EXAMPLE WOULD HAVE ] 


4 H THE NULL PROTOCOL SECTION IN MIND, BUT 


5 IFENSE ITHDRAWN THAT SECTION. 


6 EACH SECTION THAT IS GOING TO BE REMOVED IS L 


7 WOULD LOOK FOR RULE 106 COMPLETENESS ADDITIONS TO. 


8 SO WITH THAT, I COULD PROVIDE THE COURT AND THE 


9 TH THE RULE 106 | HURSDAY NIGHT, BELIEVE. 


10 BUT IT WOULD BE HELPFUL TO KNOW WH THE VOLUME 


11 E VOLUME SHRINKS, COULD GET IT TO THEM SOONER. 


12 MR. FLEURMONT: THURSDAY NIGHT WOULD |! 


13 YOUR HONOR. WE DON'T NEEI ENTATIVE RULING. 


14 FE} COURT SHOULD BE INFORMED OF ALL OF THE 


15 D WE D HAVE A FULL DISC ON BEFO! 


16 j ED UNTIL THURSDAY TO HAVE T 


17 1 THINK THAT'S OKAY WITH US. 


18 E COURT: SO YOU WOULD LIKE US TO CONTINU 


19 URSDAY? IS THAT WHAT HEAR YOU SAYING? 


20 MS. VOLKAR: WELL, YOUR HONOR --— 


21 THE COURT: ARE YOU SAYING YOU WOULD LIKE THE RUL 


22 NOW SO YOU COULD THEN LOOK? IS THAT ¥ ‘~ARD YOU SAY? 


23 MS. VOLKAR: GUESS THE CLEA NT OF THI 


24 j ENT'S POSITION HAT WE DON'T BE IVE THE 


25 BLE, AND SO THEREFORE WOULD RATHER NOT SPE 
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ERSTAND. 
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BJECT 


ONS AS TO T 


NAL 


INFORMAT 


V 


E FOR M 


OKAY. 


MS. VOLKAR: 


EF SAME 


DFE 


YOUR HONOR, 


OLD TRUE F 


RIES — 


EXP 


, DUAL ROLE 


NM 


ND W. 


| PAI 


CULARLY FAR APART ON V. 


OR EACH OF 


W 


NSTRUCTIONS YOU WI 


8222 


YOU 


HOPE. 


LL JUST SAY THAT I 


OR THE 3 S 


ER 


ES AS 


THE COURT: 


RI 


DO YOU AGR 


iE? 


MS. SAHA 


YOUR HONOR. 


GHT. 


DFUL OF 4 SEI 


WELL. 


AND 


IN 


WERE 


HOSE 


IAT T 


RT 


ERY MANY OF THOSE. 


NSTRUCTI 


ES DON' 


AT'S LARG 


THEI 


GOV 


(RNME: 


N 


THOSE 


SUBS 


STRUCTIONS 


SPUTE 


S, 


TANT 


INST 


NSTRUCTI 


E COURT: 


AND LET ME 


G 


RUCT 


ONS, 


NAI 


NSTR 


RI 


SAY, AS 


ED AT SOM 


DO NOTE 


TONS 


RUCTIONS, 


[ ALSO CALL 


NSTRUCTI 


THAT 


TH 


NK THE 


ONS. BUT 


YOU KNOW, 


OF THE 


iD ATTENT 


TH 


THE COURT GAVE, 


AND 


ES, SUCH AS 


ONS 


T 


APART FROM 


LARGELY THE 


AT YOU 


ON TO THI 


THE 


AS 


REV. 


EWE! 


ES THAT T 


EN 


WENT T 


ROUGH THOSE, 


ENTS MAY -- YOU'LL TELL ME 


FE, ADVOCATED FOR. 


KE 


SOME 


UNITED STATES 


E R-11790 


RIA, 


BUT I 


COURT REPORTERS 


IM, CONTAINED MANY OF 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 
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6AM 


6AM 
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6AM 


6AM 


6AM 


6AM 
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SEEMS LIKE 


SOME OF 


ANALYSI 


BUT YOU M 


MS. SAHARIA: 


THE 


ESOLVED 


IG 


ENTS 


AS 


UR OBJECT 


ONS WE 


CONNE: 


NSTRUC 


M RY 


ND ACCEPTED SOME O 


TIONS, AND 


F THEM, 


AND SO 


TH 


OUI 


8223 


BY THAT SAMI 


WELL. 


FE, COURT -- 


R 


THE COURT REJE 


ED SOM 


E OF THI 


I'M HAPPY TO 


ATE AS WE GO ALONG. 


IND OF AS APPROPR 


THE COURT: 


MS. VOLKAR: 


OKAY. 


WELL -- 


THE 


SAME; 


PO 


NT THE 


CO 


FOR THE GOVE 


EPI 


ELIM 


NAI 


WERE 


GRAN 


NSTRUCTIONS, SOM 


TEI ER GOVERNMENT OBJECTIO 


ENT, YOUR 


i D 


EFENSE 


IN. 


BUT F! 


ENT'S PERSPE 


CT 1, WE 


RT MAY FOLLOV 


THE SAME 


SORT OF START AT T 


, PLACE J 


ANALYSIS, AND ¥ 


BUT WI 


COU] 


OQULI 


\'RE HAPPY TO MOV 


MS. SAHA 


FE ALSO UND! 


ERSTAND THAT OUR O! 


MS. SAHARI 


E ON TO MORE 


: HAPPY TO 


BJECT 


ONS ARE 


SUBSTANT 


VE 


SSUES. 


TANK YOU. 


A? 


WELL, 


HAVE 


PR 


MAI 


BSTANTIVE 


[RACY AND WIRE 


SO 


FRAUD. 


RT WANTS TO STAI 


RUCTIONS, AT LEAST 


FE COULD 


TH 


N DOCKET 1174. 


UNITED STATES COURT REPORTERS 


ER-11791 


TH 


S FOUND 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 
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09: 
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7AM 


7AM 


7AM 


7AM 


7AM 
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IN DOCUMENT 1176, TH 


MS. SAHA 


THE CO 


RRECT. 


S FOUND ON PAGE 


8224 


NG OUT AND CORRECT ME. 


MS. SAHA 


HAVE THOSE TWO DOCUM 


FRONT OF ME AS WELL. 


THE COURT: 


ER 


SO SING OUT IF 


ENT AREA OR A D 


ALL RIGHT. SO, MS. SAE 


PROPOS! 


FFERENT LOCAT] 


MS. SAHARIA: 


THE COURT: 


ED NUMBER 27 THROUGH 4 


NAL SUBMISSION 809; IS 


ARIA, I'M 


CORRI 


YOU NEED ME TO GO TOA 


[ON SO I CAN TRACK. 


AT PAGE 7 AND YOUR 820 


1, THINK, IS WHAT YOU ADVOCATE. 


THAT CORR! 


MS. SAHARIA: 


W 


LL TELL YOU J] 


ECT, YOUR HONOR. 


THINK THAT'S FOUND ON PAGE 36 OF YOUR 


ECT? 


YOUR HONOR. 


Y 


ES, THAT'S CORR 


THE COURT: 


56 OF 809. 


MS. SAHARIA: 


THE COURT: 


MS. VOLKAR: 


CT. 


AND ALSO YOU C 


CO] 


YOU"! 


THE COURT: 


MS. SAHARIA. 


MS. SAHARI 


ALL RI 


SO 


ERMBEATES THE 


UNITED STATI 


[ AM, YO 


GHT. 


R HONOR. THANK YOU. 


TH 


RST ISSUE IS ONE THAT 


NSTRUCTI 


ES COURT R 


S THE FACT THAT W 


EPORTERS 


E R-11792 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 
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, TWO D 


ED SCHED 


EF GOVE! 


ECF 1176 A BR 


HARGED CONSP 


my 
1 


8225 


S AND TWO D 


EERAUD. 


HAS ADDED TO 


TS 


R 


EVISED 


BE 


DESCR 


PE 


AS, T 


HE 


NVESTOR CONSP] 


BUT OUR PO 


AND CONFUSING F 


TWO SC 


PA 


RTIC 


MES TO DI 


WHE 


o 


O 


AVE T 


[RACY AND THE 


IT'S GOl 


e) 


my 
1 


[ING TO BE 


N OF THE 


TWO 


PAY 


V 


NG PAT 


(RY COMPL 


NSTRUCTIONS ON 


CHARGE 


TWO CONSP 


RAC 


ES AND THE 


N 


THE 


COSCHE 


UND 


CONSPTI 


ak 


T 


ALL 


BUT ASS 


IT'S GOL 


A 


NG THE 


ERSTAND HOW 


JUI IND O 


1 SC 


EMES. 


IN, OUR POS 


NG TO GE 


ES OR T 


(RY COMPL 


NGS L 


K 


EP 


NSTRUCTI 


NKERTON L 


ON, 


AB 


WE OBJ 


NG TO G 


ECT TO THOSE 


V 


EF THOSE 


CATE 


my 


, TH 


NK, FO! 


THE 


FFERENT CHAI 


RELATE 


NSTRUCTI 


NSTRUCTI 


E SCHEMES TO DI 


FM 


xX 


NG AND MATC 


[ ALSO TH 


NK WHE 


TION 


my 


D 


ING ACROSS 


1 FRAUD 


OULD BE 


, AND 


IT WOULD BE 


—- AND 


EGED M 


SSTAT 


EMENT'S 


PROPOSE AT THE 


COMPL 


OPPOSED TO ONE V 


ON 


CLOSE 


OF 


AT 


INSTRUCTIONS, WH 


CAT 


iD TO 


RE 


my 
1 


W 


RE 


FRAUD 


SO JUST OU 


DO ALL OF THAT 


FRAUD 


INSTRUCTION ON T 


my 
1 


W 


RE FRAUI 


INSTR 


ION ON THE 


NV 


my 
1 


RFE 


RST K 


UNITED STATES COURT RE 


E R-11793 


ND OF OVI 


EFRALIL PO 


PAT 


STOR COUNTS. 


NT 


PORTERS 


A SUMMARY OF TH 


CH WE LI 


W 


IT'S GOING TO BE 


INSTRUCT 


S THAT WE 


ION, AS 


ENT COUNTS AND 


09: 


09: 


09: 


09: 


09:21 


09: 


09:21 


09:21 


09: 


09:21 


09: 


09:21 


09: 


09:21 


09: 


09:21 
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THI 


WIRE 


TO COMM 


COURT SHOULD 


FRAUD AGA 


INSTRUCT SEPAI 


RAT 


ELY ON C 


NST 


TW 


RE 


SO THAT 


MS. VOLKAR RI 


'S KI 


TH 


ALLY. 


Y 


MS. VOLKAR: 


ES, MS. VOLKAR. 


EF GOVE 


ENT 


UD AGAI 


E COURT: 


NVESTORS, AND 


[INST PAY] 


ONSPI 


THEN SE 


PARATELY ON CONSPI 


[ING PAT 


ND OF MY OVERALL POINT T 


ESPOND TO THAT? 


I DON'T KNOW, DO YOU WANT TO GO POI 


N 


ENTS. 


HAT I 


RACY TO COMMI 


WOULD MAKE. 


T BY POL 


LE 


YEAH, 


R 


'S POSIT 


ON, AND 


OF 


(FENSE 


ION 


DING T 


G 


INT'S V. 


KE FRAUD 


| FRAUD CAS] 


AND CON 


IT MAY BE 


FE} AND A CONSP] 


‘AR FROM MS. VOLKAE 


THANK YOU, YOUR HONOR. 


NT? 


SHOULD 


REPEAT 


ED OFTE 


SPI 


my 
1 


KRAM 


ER CASE. 


THE GOVE! 


ACROSS 


TAS PROPOSE 


N 


OBJECT 


KAK 


ALLY 10 TO 


15 P 


NG OUT WHAT COULI 


ONS TO THI 


RACY CAS] 


KNOW THI 


[RACY CASE. 


ES, MOST 


COURT I 


8226 


AGES AND | 


O THE 


NSTRUCT 


GN 


FICANT 


EALLY 


ECESS 


ARY. 


EL 


IAS US 


ELY CONT! 


NST] 


ED TH 


HAVE | 


(EN TR 


NK T 


ED AND TRUE 


AT THEY S 


UNITED STATES COURT R 


DDED WAS ACT 


R FOR THE 


UALLY 


ES PON 


SE TO THE 


PRE 


M 


NAI 


E R-11794 


NSTRUCTI 


[ONS, AND WE 


EPORTERS 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09 


09: 


09: 


09: 


09: 


09: 


22AM 


22AM 


:22AM 


22AM 


:22AM 


22AM 


:22AM 


:22AM 


22AM 


:22AM 


22AM 


:22AM 


22AM 


:22AM 


23AM 


:23AM 


:23AM 


23AM 


23AM 


:23AM 


23AM 


23AM 


23AM 


23AM 


23AM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-42, Page 163 of 299 


Case 5:18-cr-00258-EJD Document 1296 Filed 01/18/22 Page 14 of 93 


BACK T 


PARTIE 


O TH RT'S ORDE 


ECF 1006, AND AT THE 


S HAD ED ON T 


DESCR 


PT 


ON OF 


DID TA 


KE T IFENSE'S PO 


NT TH 


AT THE 


8227 


TIME 


THE 


THE 


[ARG] 


ES AND WE 


ME 


PER 


OD, 


SHOULD 


BE DESCRIBE! N 


THE 


POSIT 


NSTRUCTI 


ON. B 


FOR 


EXAMPLE 


UT THE GOV 


-RNM 


ON 


S THAT A ] 


EF DESCR 


PT 


THE 


MO 


EL 


NSTRUCTI 


O 


WANT T 


SHOULD 


L 


ON UFF 


ENT ALONG WI 


ENT'S 


TH 


AVE 


F COURSE, , PARTIES WIL 


O IN CLOSI 


RGUMENTS, 


AND TH 


EY SHOULD BE BR 


ND HO 


RS FOR INSTRUCTI 


T'S JUST M 


BUT FO! 
BE LEGALLY CORRECT, THEY SHOULI 


EF SO THAT THI 


INSTRUCT THE 


ITH THAT T 


EC 


C UNAN 


M 


TY 


UALLY, 


IT'S NOT MEANT TO ] 


NK THAT T 


E WHAT THI 


M ON THI 


NTH 


a 


HOURS 


CIRCU 


T CASE 


ISK O 


AND G 


F JUROR CONF 


ESS T 


STRONG 


JUROR 


LY W 


H THER 


CONF 


ON 


my 


: TWO SC 


CONSP 


RAC 


ONE 1] 


PAT 


EN 


BE CON 


I DON'T 


RANSM 


NVESTORS. 


rds 


ONE 


FUSING 


IAT, FOR 


EXAMPL 


 W 


ETH 


SSION 


iR PAT 


NVEST 


ENT TEST ] 


ESULTS R 


EK LAT 


OR SCHE 


T 


NK THE 


URY IS 


SMART! 


(R OR NOT THI 


iD TO THI 


IT WOULD 


‘R THAN 


UNITED STATES COURT REPORTERS 


E R-11795 


09: 


09 


09: 


09: 


09 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


23AM 


:23AM 


:23AM 


23AM 


:23AM 


23AM 


:23AM 


:23AM 


:23AM 


:24AM 


24AM 


:242AM 


24AM 


:242AM 


24AM 


:24AM 
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24AM 
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MS. 


SAHAR 


A: 


NT 


HC 


RCUIT 


PINK 


ERTON L 


ey 


NSTRUCT 


MEAN, ON THAT PO] 


ONS 


EXP] 


RESSLY CAUTI 


8 


AND COSCHED 


CONSP 


RACIES O 


SEPAI 


RATE INSTR 


R TWO 


UCTI 


) 


ELVES ON T 


ONS. 


AT PA 


ER L 


L 


A 


TY W 


SCHEME 


IT'S ADV 


SAI 


NG A L 


TTLE 1] 


RTI 


BUT 


NK T 


"LL J 


URT SHOUL 


EM 


ES. 


MS. VOLKAR ALL 


HAT'S 


D 


VII 


UST RE 


UDED TO, WH 


RUCT S 


FE OUR POS 


PAI 


AL 


TTLE 


RATE 


a 


228 


F, OTHE 


c 


FRAUD, AND I 


INST] 


ED OUT THE 


ND 


V ELE: 


DUAL 


DO 


RUCTIONS, T 


UNDERSTAND T 


E COURT 


HAT AT THE 


HAT THE 


DEFENSE 


ENTS OF CONSPI 


T 


RACY AND 


ME OF THE 


W 


NSTRUCTI 


RE 


PI 


EL 


M 


NAI 


Ee THAT 


RY 


EXPRESS 


ED SOME! 


HES 


TAT 


IAT LONG 


IR RE 


TAT 


ON. 


E WOULD |! 


FOU 


SAL 


TTLE 


SE 


RATELY AS TO THI 


E COURT G 


UR 


E COURT: 


NK -- ARE 


INSTRUCT! 


WO CONSP 


ALL RI 


YOU ST 


A: 


E COU! 


RT DO SO, 


BUT 


TH 


ROM THE 


RAC 


ES AND 


SSUE OF CHARGI 


THE 


GHT. 


Thy 


[ONS THAT Al 


THANK YOU. 


NG 


TWO SCHE 


MS. SAHAR 


A 


RE IN 809? 


YES, YOUR HONOR, WI 


NSTRUCT 


ON 


S 


N 


Ay 


OR 


809. 


UNITED STATES COURT REPORTERS 


E R-11796 


ON TO DO -- TO 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09 


09: 


09: 


09: 


09: 


09: 


24AM 


24AM 


:25AM 


25AM 


:25AM 


25AM 


:25AM 


:25AM 


25AM 


:25AM 


25AM 
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THE COURT: 


MS. SAHARIA: 


OKAY. 


SO APAI 


FE} MOVE TO MORE SPECIFIC 


RT FROM THAT GE 


OBJECTIONS. 


LOOKING AT THE GOVERNME 


ELL THE 


WE DO THI 


NT'S NEW PI 


ROPOSED 820 AT PAG! 


IRNMENT ADDED T 


HE BRIEF DESCRIPTION OF THE TWO 


JURY, 


FE} DEFENDANT IS 


NK THAT IT WOULD 


E, ATAM 


FOR INSTANCE, 


CHARGE 


H CONSP 


RING T 


NK IT WOULI 


O COMM 


RE 


RS AND THERANOS DURIN 


G THE 


BE ADV 


NSTRUCTIONS' 


THESE INSTRUCTIONS" TO MAKE 


"OR "AS J 


CLEAR TO THI 


TO -- THE CONSPIRACY NEEDS T 


FRAUD AS THE COURT IS 


GOING 


O BE A CONSPI 


N COUNT ON 


AT THE 


FRAUD AGAT 


OF 2010 TO 2015." 


8229 


SAY "AS DEFINED LATE 


S DEFINED LATER IN 


JURY THAT IT NEE 


RACY TO COMMIT ¥ 


TO DEFINE 


WIRE 


FRAUD FOR THE 


E SPECIFIC 


NDICTMENT ALLEGAT 


THE COURT: 


ESE TWO CONSPIRAC 


NSTRUCTIONS. 


RE FRAUD -- AND I K 


ELVES -- WHEN WE GET TO 


NSTRUCTION WILL 


TAT WILL DEFINE IT AND REFE 


SAY, " 


ES IS INCORPO 


EXCUSE ME. WOULDN'T THAT -- WHEN WE 


ONS THAT RELAT 


RATED INTO TH 


NOW SOME! 


ES 


WE GET AHEAD OF 


THAT, 


UST CURIOUS WHETH 


AS CHA 


‘D, THE CONSPIRACY," AND 


RENCE 


SUCH THAT IT WOULD SOLVE THAT. 


MS. SAHARIA: 


UNIT! 


ED STATI 


DON'T THI 


ES COURT R 


E PORT! 


; JURY TO THE CONSPIRACY 


[INK SO, YOUR HONOR. 


ERS 


E R-11797 


09: 


09 


09: 


09 


09 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 
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:26AM 


26AM 


:26AM 


:26AM 


:26AM 


:26AM 


:26AM 


2:27AM 


27AM 


2:27AM 


27AM 


:27AM 


27AM 


2:27AM 


:27AM 


27AM 


27AM 


27AM 


27AM 


27AM 


27AM 


27AM 


27AM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-42, Page 166 of 299 


Case 5:18-cr-00258-EJD Document 1296 Filed 01/18/22 Page 17 of 93 


TH 


CONSPIRACY AND W 


NK THAT, AT 


RE 


FRAUD 


S 


K 


ND OF T 


LEAST AS 


INSTRUCT 


iE STANDI 


THI 


WAY THAT 


IONS TO F 


ERSTAND 


8230 


NG 


SUBSTANT 


V 


FE OFFENSE 


ULD NEC 


ESSAR 


IS 


CHARGE! 


LY MAKE 


ENSE 


BACK TO CONSPI 


IT THAT SUBSTANT 


RACY. 


SO 


TH 


VE OFFE 


F ANYTH 


THAT SHOULD 


[RAC 


ABSTRACT, 


TH 


YS 


MS. SAHA 


NK, 


OULI 


INCORPORATE im 


E COURT: 


D TALK Al 


LATER 


SEE 


AT YOU'RE 


T'S THE CONSP 


NSTRUCTI 


RACY 


NSTRUCTI 


A: 


BOUT CONSP] 


SAY 


NG. 


EXACTLY. 


-- AND R 


EK LAT 


A: 


R 


| FRAUD AS THI 


JURY LATER ON 


NSTRUCTI 


TH 


E COURT: 


MS. VOLKAR. 


CORRECTLY, 


INK YOU 


[ DON'T S 


MS. VOLKAR: 


OKAY. 


YOUR HONOR, 


E, COURT 


NG TO THE 


[ON OF WII 


TH 


[RACY TO WHAT -- 


WIRE 


FRAUD. 


GHT, AND NOT JUST W 


RE 


S 


GO 


NG TO 


ONS. 


UNDERSTAND MS. SA 


ih, ANY 


EW 


E, COURT Al 


D 


D 


S) 


THE ET 


M 


NAI 


LL 


DEF 


NE 


TH 


TO AND WHAT I 


D FOR YOU 


NE. 


AND 


TH 


iF ERE; 


NG, 


UNITED STATES COURT R 


E R-11798 


NSTRUCTI 


NK THAT'S WHAT I 


MS. SAHARI 


IN A MOMENT." 


A. 


EPORTERS 


[ONS, 


i FRAUD. 


FRAUD 


N 


THE 


INSTRUCT 


JE 


DDING THE 


"THI 


COURT 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


27AM 


27AM 


2:27AM 


27AM 


2:27AM 


27AM 


7:27AM 


2:27AM 


27AM 


7:27AM 
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8231 


NSTRUCTIONS TH 


THAT'S OKAY, ALYX. 


MS. 


THE 
Fi 
i 


E TO HAND 


VOLKAR: 


YOUR 


IT UP? 


COURT: NO. 


(LAUGHT! 


THE 


ERS UP HEI 


R.) 


COURT: 


THAT'S F 


IT'LL HAVE 


HONOR, E; 


A COPY. WOULD YOU 


ENTY OF 


TO J 


AN 


TH 


NK 


(RENCE 


T IN 


THAT 


MS. 


MS. VOLKAR WAS PROPOSI 


PROPOSING. 


MS. 


SAHARIA: ™ 


WAS 


WAY. 


T, 


IS TH 


ONABLE TO YOU? 


NOT SURE 


EF} FOLLOWED HOW WHAT 


DIFFERENT THAN WHAT I 


WAS 


VOLKAR: 


TH 


NK WE'RE 


ESSENT 


ALLY SAY 


: THING, MS. SAHARIA, ONL 


Y TO ] 


; PRELIM 


NAI 


RY 


NSTRUCT 


ONS 


HE'S DEFINED 


E CRYSTAL CLEAR, 


WHAT 


HAVE 


TWO CONSP 


RAC 


ES THAT THE GOV 


1RNM D 


FOLLOWED W 


TH 


ONE STATEMENT, 


IN A MOMENT." 


MS. 


MS. 


THI 


MS. 


THI 


MS. 


OUT ON PAGE 


"THE COURT J 


KFINE V 


NK THAT'S F 


YOUR HONOR. 


NK THAT'S WHAT 


ES, 


THAT'S FINE 


UNITED STATI 


TA: SO MOVING ON, W 


ALL RIGHT. 


HONOR. 
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ES COURT REPORT! 
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CH IS 


THE 


MENT THAT IS 


F 


TH 


NK 


T 


"TO COMMIT 


CRIME 


ma 


a 


TLE CONFUS 


EDS TO BE 


TH 


TO COMM 


1 EF 


HAT LANGUAGE V 


RAUD AS C 


E AGREEMENT 


HAI 


NDICTMENT, 


LL CONFUSE 


SO 


"TO COMM 


N GE 


RAUD AS C 


FE} WOULD PI 


RO 


A 


G! 
1 


JURY. 


POS] 


TO C 


AT LANGUAGE 


S IS AN O 


RGE aE 


ON 


TH 


CTMENT." 


KATE 


INSTRUCT 


TH 


NG L 


» "THE 


WOULD ASK THI 


OF WORDS |! 


EVERY T 


FE} COURT TO ADD 


TRACY" 


aE 


NSTR 


O] BE OFF 


ENSE 


RD 


ECAUSE, 


AGA 


N, 


THEI 


"ALL 


EGED" ] 


FO! 


E'S A PR 


WE 


PO 


RE ST 


MPORTANT TO CONV! 


ESUMPT 


ON OF 


LL ALLEGAT 


ONS. 


DO YOU WISH TO COMM 


ON 


EW 


IRPORAT] 


MS. VOLKAR: 


S THAT WI 


SDOM OF THE 


EK AND THI 


E COURT: LET 


ME ASK, LE 


EY TO THE 


JURY THAT AT THI 


YOUR HONOR, 


JUST COP 


EL 


MO 


INK THAT 


NK OF THE 


ENT ON THAT? 


E JUST ASK MS. VOLKAE 


TH 


NK THE GOVERNMENT'S 


ED THE 


MODEL 


NSTRUCTIONS, AND I 


RUCTIONS, WHICH, OF COURSE 


RESUMPT 


"ALLEGED" 


EDS TO 


a 


S, OF COURSE, 


V 


ERY 


VE 


) 


THAT SEI 


ESN'T HAVI 


UNITED STATI 


E R-11800 


ON OF 


BE REPEATED 1 
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INSTRUCTI 


N THE 


PRESUMPT 


ON OF 
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OUSLY. 
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E PORT! 
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09: 


09: 


09: 


09: 


09: 


09: 


09: 


09: 


09:31 


09: 


09: 


09:31 


09: 


09:31 


09: 


09:31 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-42, Page 169 of 299 


Case 5:18-cr-00258-EJD Document 1296 Filed 01/18/22 Page 20 of 93 


EC 


ESSAI 


UST ASSUME 


EL 


OKAY. 


NSTRUCTIONS DO NOT TH 


UST UNNECESSARY. 


THANK YOU. 


EST, 


TH 


ERMEATE 


MS. 


THE 


SAHARI 


A: 


COURT: 


VE 


CO] 


HROUGHOUT T 


| ENT 


; SUI 


E CONSP!] 


BSTANT 


MS. 


‘PEAT THAT FOR 


THE 
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i 


MS. 


ES 


PECT T 


AND TH 


H TO 


E COURT ADD LANG 


1GED COCONSPIRATORS V 


NSTRUCTI 
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EACH OF 


© 


EAKS 


[ONS AND OTHI 


ET CET 


TRACY, THE OFFENSE 


SAHARI 


EVE 


COURT: RI 


SAHARI 


A: 


NSTRUCTI 


ECT. 


‘R PLAC 


IRA. 


SO 


ON. 


i. RE 


GHT. 


ER PO 


OT 


EF AGREE 


ENT 


ELEMENT 


ESTA 


THAT STATES 


‘D TOGETH 


BL 


SH AN AGI 


(EMENT. 


T 


AT 


N OUR PROPOSE! 


NSTR 


EFLECTS THE 


NT THAT WE WOULD MAKE 


I'M NOT GOL 


S THAT 


WE WOULI 


REQUE 


THAT THE 


‘R AT THERANOS 


FACT T 


IS NOT 


LANGUAGE 


IONS 28 AND 35. 


WELL 


ESTABL 


SHE 


YOUR PAGE 


NE 


(RE ASSOC 


AT 


ON AND ACT 


S CONTA 


EST FOR 


ESTABL 


NOZA VALDEZ CASE 


COURT: ALL 


28, WH 


RI 


GHT. 


S 38 OF 809, 


LD. 


TS 


TAL 


“ED. 


THANK YOU. 


TH 
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S LANGUAGE 


UNITED STATES COURT REPORTERS 


E R-11801 


09: 


09 


09: 


09 


09 


09: 


09 


09: 


09: 


09: 


09 


09: 


09: 


09: 


09: 


09: 


31AM 


:32AM 


:32AM 


32AM 


:32AM 


:32AM 


:32AM 


:32AM 


:32AM 


:32AM 


32AM 


:32AM 


:32AM 


:32AM 


32AM 


:32AM 


:33AM 


33AM 


33AM 


:33AM 


33AM 


33AM 


33AM 


33AM 


33AM 


Case: 22-10312, 04/17/2023, ID: 12696875, DktEntry: 22-42, Page 170 of 299 


Case 5:18-cr-00258-EJD Document 1296 Filed 01/18/22 Page 21 of 93 


MS. SAHAR 


ENOUGH THAT TH 


A: 


YES, 


T'S AT 


THE COURT: 


YOUR HONOR, THE 


AN ACCURATE 


ASSOC 


MS. VOLKAI 


TAS SHOWN MORE 


R: 


EY WORKED AT T 


HERANOS TOGETH 


MS. VOLKAR, AS 


GOVERNM 


PAG] 


38, 


ER 


TO T 


[ DO, YOUR HONOR. 


JUST ON 


ENT'S POS 


STATEMENT OF N 


AT 


ON 


S NOT 


I WAS R 


EMEM 


ER 


NS 


TRUCTI 


ON 


ENOUGH. 


NG T 


THAN MERE ASS 


AT 


OC ON. 


N 


TH C 


RCU 


, ANI 


ENOUGH OR RELATA 


RY 


FE} PRESENCE OF TH 


I DON'T 


SUGGESTED 


THINK THAT THE 


RT 


TICULARLY OB 


FE, CHANG CASI 


‘NOUGH TO TH 


FE CR 


LANGUAGE 


JE 


BACK TO WE 


COME: 


N 


MS. SAHARI 


ENCE SHO 


COURT: 


T'S 


UNNEC 


ING TO LOOK TO SEE 


IAT, DO YOU WI 


E YOU GAVE 


"NOR 
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. 
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S's 
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WE JUST G 


ENCE 
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E SO FAR. 
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A: 


WS SOMET 


(RENT V 


EWS OF T 


AT 


LEGAL PI 


R 


THE COURT: 


DERSTAND HOW TO APPLY THI 


ALL RI 


UNITED STATI 


E R-11802 


GHT. 


ES COURT R 


END TO ARGUE 


E TWO PART 


DO THI 


RTANT ONE 
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ES HAVE 


O 


HAS 


[INK THAT THE 


TO HELP T 


LAW TO THE 


E PORT! 


EV 


DENCE. 
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WH 


[RACY. 


AND HERE 


EQU 


: TURN TO T 


8235 


BECAME 


RED TO ] 


FE COME: 


EM 


IAT 


TAT 


CONSPI 


"S CLEAR FROM THE 


UCT 


RACY | 


IONS AT THE 


(R OF THE 


EQU 


ES THE 


M 


WANT TO FOCUS ON THE 


ENTAL STATE OF W 


ELE: 


NTENT 


ENT THAT I 


CONS PI IT'S CLEAI 


RACY. 


AT 


LLFULNESS, AND 


PAI 


BOTTOM OF 


ES A MEM 


TO PUT THE 


WFUL PLAN," AND TH 


ER OF A CONSPI 


RAPH. 


15 J} 


S ALSO IN THE MODEL 


T EXPLA 


NS T 


AT "ONE 


RACY | 


ILLFULLY PARTIC 


PAT 


EN LAT 


(R AGA 


N THE 


EXT SENTENCE 


E-RMORE,, 


ONE 
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VEN THAT THE 


WHO W 


ILLFULLY JOINS AN 


EX 


ST 


NG CONSPII 


ENTAL STATE 


SW 


(EMS STRANGI 


LLFUL, IT $ 


LLFUL M 


ENTAL STATE 


N 


THIS PARAGRAPH, BUT NOT TO 
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T IN 


SO I WOUL 


BEFO! 
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1 WORD " 


THE ACTUAL 


ELEMENT 


N 


T 


ECOND L 


NE. 


D ASK THI 


NTE 


MS. 


SAY, 


HOL MES 


BECAME 


ER OF 


"KNOWL 


NTEND 


NG TO HI 


STATE. 
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EAI 


WILLFULLY." 
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af] 


NG OF AT LEAST ONE 


ELP ACCOMPL 
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COURT TO Al 


IT y 


E WORD "WILLFULLY" 


ULD READ, "SECOND, THAT 


TH 


my 
1 


ALLEGED CONSPIRACY," WE WOULI 


OF 


TS OBJECTS AND WILLFULLY 


SH 


LG 


VEN THAT THAT IS 


THE 


AND THEN WE 


1AV 


E REQUEST 


AS THE 


ED THAT THE COURT DE 


N 


NTH C 
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NGS AND I 
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IAT 


ELL YOU T 


ILLFULLY. 


HAT W. 


MS. SAHARI 


A: 


THE COURT: 


AND WOULD 


EN 


LOOKED 


ST 


E, APPROPI 


THAT'S CORRI 


AT THI 


IT SURPR 


S AND 


NIT 


ON FO! 


ELL, 


"VE V 


ESTLEI 


S LONG ENOUGH, LET ME 


TO TH 


UPON SOM 


CASE. 


EK LAWY 
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FE TYP 


I'M NOT SURE 


MS. SAHAR 
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EF OF A DE 


A: 


F OWE W 


EY CAN M 
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"M HAPPY TO TRY TO M 


LL AGI 
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S OUR POSIT 


ON 


ULLY 


N T 


S CASE COMES 


BRYAN, 


BRYAN VI 


iRSUS UNITE 


‘ET AND CONFER AND COME 


IS APPROPR 


ATE FOR OUR 


ET AND CONF1 


THAT THE CORRECT DEFINIT 
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FROM THE 


SUPREME COURT'S DE 


D STATES, 


524 US 184. AND I 
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CONTEXT TO 


THAT THE D 


iD THAT, 
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"AS A GEN 


LLFULNESS, THE 


RAL MATTER IN 
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BE 


UNLAWFUL." 


AND THAT 


AT OUR PROPOSED 


TH 


ENDANT ACTED WIT 


GOVERNMENT MUST PI 


H KNOWLEDGE T 


AT HIS CONDUCT WAS 


: DEFINIT 


E GOV 


{RNME: 


iT AN 


D CONFE 


RUCT 


HAS NOT 


ON THAT WE HAVE 


PROPOS 


IONS 30 AND 37. 


PROPOSED A DEF T 


I'™ 


TH THEM 
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BE CALT 


C -- THERE 


WELL, THAT'S WHAT I 


SAW 
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LLFUL 
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uM 
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E YOU TO LOOK AT THAT AS W 


ER JUST NOW, 
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IT'S OPI 
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MS. SA 


WILL, 


YOUR HONOR. 


THI 


COURT: 


AND THAT GIVES 


ON OF THAT DEFINIT 
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OTHER AT 


Ll 


ON AND WH 
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AT THE 


ETHER OR NOT 


TH 


AT THAT AND SEE 


NK THEY MIG 


ELL 


iIGHTH C 
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SOM 
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BUT 
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O 


EVENT, 
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ING TO TURN TH 


MS. 
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COURT: 


MS. VOLKAR: 


SAHARIA: O01] 


NG TO TASK YO 


H WI 


, PE 


[TH LOOKI 


F YOU CAN COME UP 


WITH 
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RIGHT. 


YOUR 


ER TO MY COLL 


ERNMENT'S POS 


AT \ 


HONOR, IF 


EAGUE 


NG PROPOSALS? 


EACH. 


ILLFULLY 


I'M ACTUALLY 


(EMENT 


E, WRONG M 


TH 


NK IT 


RY WE 


LL 


ESTABL 


WINGLY CR 


ME, 


FICALLY ON BRYAN 


NOT A J 


TLLFULLY CRIME. 


ED THAT WIRE 


EACH 


AND OT 
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BEFORE: 


MOV 


, WAS S 


GNIF 


CANTLY MORE 


‘D AWAY FRO 


M T 


‘D TO NOT! 


LANG 


RST 


ELEMENT 


[ON NUMBER 28 


THAT 


GNIF 


CANT OBJECT 


ON TO 


UNIT! 


FE} MOVED PAST THAT, AWNI 


DEFENSE 


UST WANT] 


ECOGNIZED THAT THE GOVE 


ENT DOESN' 


ED STATI 


ES COURT R 


E PORT! 


iD TO MAK 
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ERNME: 


E SURE 


T THINK AN ADD 
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URT TO G 


EK A FULL FLE 


INSTRUCTIONS. 


TO DO THAT 


OF THAT. 


E COURT: 


E.COND 


NO, THANK YOU. 


E DEFENSE 


S MORE 


THAN 


ELEMENT, AND I 


JUST 


BEFOR 


OF COUI 


IN ARGUMENT. 


DIDN'T WANT TO 


FULSOME:. 


WHEN WE 


LOOK AT 


E JURY. 


EY S 


NSTRUCTI 


FT AND WEIG 


THEY SHOULD RATH 


[ONS SHOULD |! 


ak 


RUCT 


KLPFUL. 


THEY SHOULD NOT CONFUS!] 


R RM AND ASS 


| EV 


ENCE THAT 


AND 


SOMETIME 


: CA 


BO 


THAT -- 


USED THE 


JURY COMPRE 


ENS 


URY FATIGUE 


IONS, TO MS. VOLKAR'S POI 


THEY HAVE 


UT TOO MUC 


BEFORE: 


NT, 


FE JURY AS 


REALLY 


NSTRUCTI 


CONFUSE. 


MS. SAHA 


ERSTAND 


ONS SHO 


THE COURT' 


YOUR HONOR. 


COURT AT SOME 


THE COURT: 


RIGHT. 


MS. SAHAR 


PLACE 


» THE 


ALLEGATION 


S RAG] 


OF THE 


ND 


12 


DO TH 


S POS 


NK IT 


JURY AS 


OF THE INI 


CTM 


UNI 


ARE 


THE ALLE 


MENTS TO 


TED STAT 


ES COURT R 


E R-11806 


EPORTERS 


INFORM ANI 


D NOT 
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38AM 3 WITHOUT THAT LANGUAGE | RE THE JURY, WE THINK 
38AM 4 ERE'S AS FICANT RISK T CT WOULD REST ON A 
38AM 5 CONSTRUCTIVE ENDMENT OF T ENT. 

:39AM 6 THI (EDS TO UNDERSTAND WHAT THE CHARGE! 

39AM ¢ MISSTATE N ORDER TO ASSESS THE PROOF AT TRIAL AGAT 
39AM 8 THE ALL N THE INDICTME 

:39AM 9 E COURT: AND THER 

39am =o 10 WANT TO SAY TENSION -- BUT T 

30am = INSTRUCTIONS, THE COURT KNOWS, AND YOU DO, TOO, 

30am) = 12 TAL LAWYERS, YOU KNOW THAT IT'S NOT UNUSUAL I 

:39amM) =o 13 (LTHER SIDE TO PUT A CHART UP THAT INCLUDES THE 

30am «14 CATES, AS TO CHARGE NUMBER X, HERE'S WHAT THE 

39am «615 IRE'S WHAT THE GOVE! ENT MUST PROVE. 

30am = 16 AND WE'VE ALL 1 N TR WHERE THAT'S DONE. 

39am 17 COURSE, THAT'S WHAT CLOSING ARGUMENTS ARE R, TO DRAW THI 
30am «618 URY'S ATTENTION TO THE EVIDENCE AND TO (RPRET IT IN T 
39am = 19 HAT THE SIDE THINKS IS APPROPRIATE. THAT'S DONE. 

:39aM =. 20 MS. SAHARIA: T IS. BUT IF JUST THOSE 
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WAY THAT 
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JAS UNFOLDED AND THE 


DENCE FACT THAT THE JURY 


my 
1 


ASK 


iD TO 


ACTUALLY THE 
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EA 


TH 


S CASE 


BASED ON ALLEGAT 


ONS THAT ARE 


DECIDE 


ONS THAT THE GRAND J 


RY PASSED ON. 


ALLEGAT 


NK 


Eo: WV 


TALLY IMPORTANT FOR THE 


JURY TO HAV! 


OSE 


ONS IN 


THE 
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EMSELVES. 


ALLEGAT 


SHOULD DO 


HOUT ALL OF T 


COPY OF T 


E COURT: WELL, LET ME ASK THIS. PERHAPS WHAT TH 


IS TO G 


VE Bi 


JURY A COPY OF T 


ND 


CTMENT 


E LANGUAGE EPI 


EPARATORY LANGUAGE, BUT JUST 


CTMENT TO THE JURY THAT HAS THE ACTUAL 


ND 


RGE 


Ss. Tar Au, 


ONS. THAT MIGHT SOLVE 


THAT 


EGAT SS 


MS. SAHARIA: WE CAN ASSESS THAT MAY! 


THE COURT: 


CTMENT. 


THE COURT: RI 


MS. SAHARIA: 
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MS. SAHARIA: T 


& AT TH 


SURE. 


S A LOT OF SPE 


NG LANGUAGE 


AS THI 


AT WOULI 


ER FOR THE 
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THE COURT: RIGHT, OF COURSE. 
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R GENERAL 
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NG, WELL, 


ED SOMEHOl 
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THAT M 


BLE SOLUT] 


DAI 


D "REDACTE! 


IONS OF THE 


CIM 


NFORM SPE CALLY AS TO 


RGES IN 


THE IND 


HOUT THE LANGUAGE AS YOU 


MS. VOLKAR: AND THAT'S TH A ENT'S POSITION, 


YOUR HONO! IS THAT TH 


PROV 


FE, COURT COULD | : CTMENT OR 


WE TOOK 


ESTERDAY, T 


T CASE 


SAYING THE 


TO PROV 


CTMENT 


THAT'S NOT 


TO THE JU! 


THE LAW IN THE NINTH CIRCUIT. (RE ARE PLENTY 


OF CASES, AND 


HAVE TWO OR T i AT MY FINGERTIPS IF THE COURT 


WOULD L | THEM, THAT SAYS THE INDICTMENT CAN GO BACK WITH THE 


REALLY IN THE 


TRIAL COURT'S DISCRETION, ESPECIALLY 


RE A LOT OF ALL 


EGATIONS IN THE CASE OR, YO 


INT CATEGORIES OF M 


RTA 
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SREPRESENTATIONS THAT V 


NLY PROPER FOR THE COURT TO AT L 


R NOT TO S 
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FE} JURORS COP 


BOUT YOUR THOUGHTS ABOUT V 
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OKAY. 


GOOD MORN 


GOOD MORNI 


SORRY TO DO TH 


GREAT. 


NG. 


ING, YOUR HONOR. 


NO, NOT AT ALL. 


EW 


OUR V 


IT WOULD | 


S, W 


TH RESP 


MPROP. 


ER TO 


FE WAY THAT THE DEFENSE 


S UNLAWFUL. 


1349. 


ILLFULLY." T 


STATUT! 


U.S.C. 


E BRYAN CASE 


NSTRUCT 


PROPOSES, 
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MR. LEACH: WE'RE 


BUT THE 


S PROPOSING HE 


THINK ON PAGI 


ER OF A CONSPI 


BY 


RACY 


NSTRUCTI 


AND 


TH 


SHOULDN'T 
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(RE'S NOT MUC 


NVOLVED IN T 


R THI 


JUROR 


[RACY. 


MS. SAHARI 


; PART 


CULAR PO 


TO J 


FE CONFUSE! 


8250 


TH RESP. 


THI 


COCONS PTI] 


RS IS 


AT A SPECIF 


C UNANIM 


TY 


INSTRUCTS THI URY THAT 


TN 


DS TO UNANI 


ON WHAT THE ECT OF THE CO 
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THANK YOU. 
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VE 
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INGS, YOUR HONOR. 


COURT: 


SAHARI 


OKAY. 


NK TH 


RD ONE 


: MULT 


AE 


FE CONSP 


RAC 


RUCT 


(nDS TO ASSE 


JURY FIND 


WHEN T 


S SHOULI 


PROPOSE T 


NSTRUCTI C 


T'S MODEL 8.22 W 


EF LAST POINT THAT WI 


RELATIVELY 


E COU 


RT 


S A MODI 


UST 


RE TWO CONSP 


RAC 


EXPLA 


NS 


ES C 


IARGED, T 


HE JURY 


SS 


S ON! 


DUALLY AND NOT CONCLUDE 


EX 


STED, 
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T DOESN'T MEAN 


T 
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| EXISTED. 


MS. VOLKAR: 


THE COURT: 


MS. VOLKAR: 


IF YOU LOOK AT THE MODE 


YOUR 


YES. 


NOT AS STRAI 


HONOR, 


L INSTRUCTION, 


E COMMENT IS, "USE THIS 


[GHTFORWARD. 


THE RST PAF 


NSTRUCT 


ES A SINGLE CONSPIRACY 


: POSSIBLE CONSPIRACIES." 


ON WHEN THE DICTMENT 


AND T 


| EV 


T NTH CIRCUIT 


MODEL 


E THAT AROSE 


FE, GOVERNMENT'S 


WO CONSPII 


ES T 


N LAPIE le 


POSIT 


HAT ARE 


ES TWO OR 


RANT TO HI 


RGE 


RE CLEAR. THEY 


ARE SE 


PARATE FROM ONE ANOTHE 


FE MULTIPLE CONSPIRAC 


ES CHARGE, 


OBJE ON TO THE MODEL LANGUAGE, WE Ol 


BJ 


INSTRUCTION WHE T'S NOT CALLED FOR 


RIA: 


ALTHOUGH WE HAVE 


ECT TO INSERTING THE 


8253 


DO THINK IT 


S CALLED FOR IN THE 


E FACTS OF THIS CASE. 


FACTS OF TH 1, BECA 


CHARGE -- TO I RUCT 


EN DRAFTED FOR 


EF CHARGED CONSPIRACTE 


D THAT'S 


THE JU 


DO THINK IT' 


S IMPORTANT TO 


RY THAT IT NEE 


‘DS TO ASSESS T 


S SEPARAT 


AND ALTHOUGH THI] 


ELY, 


SOMEWHAT DIFFER 


iD AGA 


N AT - 


UNIT! 
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ED STATI 
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ENT CIRCUMSTANCES, T 
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E PORT! 
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AGA 


N, 


ELPFUL TO T 


ELPFUL. 


E COURT 


THE COURT: 


WE CAN PROPOS! 


APPREC 


ATE IT. 


JUST SAY, 


TALIC 


ZED LANGUAGI 


MS. 


SAHARI 


A: OKAY. 


THE COURT: 


LOOKED 


TH 


NK 


8.23, KNOWLE 


WAS LOOK] 


EF AT THE F 


RS 


D THAT AS A SUGGEST 


S TOO LONG AND WE SHOULD 


MS. SAHA 


IA: SURE. 


THI 


CO 


MS. SA 


OKAY. 


THI 


CO 


MS. SA 


E A SHORTE 


WELL, FOR ME 


[ING AT MY NOTES. 


H, WHY DON'T YOU WORK ON TH 


F THAT WOULD BE 


TO CONS 


T, THAT WOULD 


[ WAS -- LET ME 


AT THI 


HAD PENC 


LLED OUT TH! 
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T -- YOUR FIRST PARAGRAPH T 


ON TO MYSELF THAT MAYBE 


NG ABOUT IT. 


DO SOMETH 


UNDERSTOOD. 
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T AGAIN. 
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E OF AND ASSOC 


EXT ONE 


NSTRUCTI 


S GOVERNMENT 


AT 


R CONSPIRATORS. 
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TH OTHI 


TH 
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E SCRIBE E 
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RACY ALREADY 
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-- OUR OBJECT 
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INCORPORATE 
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ONS THAT WE 


EK ALI 
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THAT I 


TH 


TWO CONSP 
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RAC 
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NSTRUCTIONS THAT WI 
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HAT THI 
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INSTRUCTION, 
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:58AM 1 IT'S A MODEL INSTRUCTION. 


:58AM 2 WE DO ASK -- AND T S AT FOOTNOTE 6 OF OUR 


:59AM 3 OBJECTIONS -- THAT IF THE URT GIVES THIS INSTRUCTION, WE 


:59AM 4 WOULD ASK THE COURT TO RI DD THE LANGUAGE FROM 820, THAT "A 


:59AM 5 PERSON DOES NOT BECOME A CONSPIRATOR MERELY BY ASSOCIATING W 


7:59AM 6 ONE OR MORE PERSONS WHO ARE CONSPIRATORS, NOR MERELY BY KNOWL 


:59AM 7 THAT A CONSPIRACY EXISTS." ALTHOUGH THAT IS IN 820, 


:59AM 8 GIVEN THAT THIS INSTRUCTION IS KIND OF ABOUT KNOWLEDGE 


7:59AM 9 CONSPIRATORS, IT'S IMPORTANT TO REITERATE THAT PRINC 


:59amM = =10 THIS INSTRUCTION. 


:59am = 11 THE COURT: ALL RI 


:59aM 12 MS. VOLKAR? 


:59amM 13 MS. VOLKAR: YOUR HONOR, 


:59am 14 ARIA SAY THAT THE CONCEPTS OF TH 


59am 15 i WHERE: . 


:59aM 16 HAT'S WHERE EF} GOVERNMENT SAYS THE : iXISTS FOR A 


:59am 17 J ] ] HOULD GIVE THE MODEL. THE COURT HAS GIVE 


:59amM 18 1 ON IN OTHER CASES. 


:59amM 19 IV I DD ON THAT LAST PO F THE 


:59aM 20 ON LANGUAGE, DON'T -- I WON'T DO IT THE JUST 


:59aM = 21 RIA JUST DID TO DESCRIBING THE KEY PORTION, BUT I DON'T 


:00AM 22 Ach i iD FOR IT TO BE WO PLACES. DO THINK THAT THI 


:00AM «23 RE MES THAT SOME EPEATED THROUGHOUT I RUCTIONS, 


:00aM «24 : (CIALLY IF THEY ARE CANTLY SHORTER, IT BLEEDS INTO 


:00AM 25 ] ENT RATHER THAN A NEUTRAL STATEMENT OF THE ] TONS ON 
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S ANOTH 
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ER ONE 
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WELL, CAN 
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EACH SEPA 


RATELY OR SOME 
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EQUAL WE 


[ THOUGHT, 
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ES ALLEG 


EN APPLY 
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BLE 


MS. SAHA 


TO JUST READ MY NOTE 
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EN 


AN 


"ME 


T SAYS, 


DO THAT, TOO. 
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:01AM 1 MS. SAHARIA: SO THIS 


:01AM 2 FE} COSCHEMER LIABILITY INSTR 


:01AM 3 CANT CONCERN ABOUT JUROR CONF 


:01AM 4 1 ENT INSTRUCTION CURRENTLY REAI 


:01AM 5 ALL OF -- THE TWO CONSPIRACIES AND ALL OF THE 


:01AM 6 FRAUD CO [THOUT EXPLAINING TO THE JURY HOW 


:02AM 7 MATC ] AND IT MIGHT -- THINK MS. VOLKAI 


:02AM 8 1 V BE INTUITIVE TO THE JURY, AND IT MIGHT | 


:02AM 9 ] GHT NOT BE. RY INSTRUCTIONS, FRANKLY, ARE 


:o2amM = 10 VE] , INTUITIVE TO A JURY, AND THAT'S WHY THE 


:02am =o N T COMMENTARY SUGGESTS TO COURTS THAT V 


:02aM «12 TWO CONSPIRACIES, THE COURT CONSIDER GIVING TWO P 


:02amM «=13 CHARGES TO MAKE CLEAR TO THE JURY T N THIS CASE 


:02zam 14 CONCLUDES THAT THE DEFENDANT IS A MEMBER OF THE CONSPIRACY 


:02amM =o15 CHARGED IN COUNT ONE EN IT COULD FIND THE DEFENDANT GUI 


:02aM 16 OF COUNTS THREE THRO \LGHT. 


:02amM 17 AND THE E VERSA. COUNT TWO IS MATCHED UP WITH 


:02zamM «18 COUNTS T! H TWELVE, AND THAT CONCEPT IS CURRENTLY 


:02zamM «19 SS ] H -RNMENT INSTRUCTION. NK V 


:02aM =.20 ] 1 F WERE TO MEET AND CONFE 


:02aM 21 ] NK THAT'S A SERIOUS DEFECT AS 


:02aM «22 THE COURT: OKAY. THANK YOU. 


:02aM «23 ANYTHING FURTHER ON THIS? 


:02aM «24 MS. VOLKAR: THINK WE COULD PROBABLY RESOLVE THIS 


:03AM 25 THROUGH MEET AND CONFE F THAT'S A SUBSTANTIAL CONCERN OF THI 
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:03AM ne 


:03AM 2 j ENT DOESN'T HAVE NECESSARILY AN O! 


:03AM 3 ARGES, AGAIN, AS LONG AS THE WHOL 


:03AM 4 J J BE RUNK DOWN IN SIZE, D IT SOUNDS L 


:03AM 5 BE RT TO STREAMLINE, IF THAT IS A SOURCI 


:03AM 6 (FENSE S A SIGNIFICANT SOURCE OF CONFUSION. 


:03AM 7 FE GOVERNMENT DOES HAVE OBJE ON TO IS, ONC 


:03AM 8 BEYOND THE MODEL INSTRUCTION. I DON'T HAVE 


:03AM 9 I RONT OF ME, BUT MY RECOLLECT | DEFENSE'S SUGGE 


:03amM = 10 ERTON CHARGE SIGNIFICANTLY CH j ' MODEL INSTRUCTI 


:03am =o 11 NI I JUST WANT TO STATE FOR THE RECORD THAT THAT'S WHE 


:03aM «= 12 ERNMENT'S OBJECTIONS COME IN, NOT WHAT MS. SAHARIA JUST 


:03amM «613 I] ERE SHO BE SORT OF TWO TO BE CLEAR, BUT ALL OF 


:03am 14 | EXT] IRBIAGE T S ADDED f IFENSE'S SUGGESTED 


:03amM «615 


:04am 16 E COURT: MS. SAHARIA, HAVE A PROPOSAL? 


:04am 17 MS. SAHARIA: E, PROPOS -RTON INSTRUCTION AS 


:04am 18 A SUPPLEMENTAL INSTRUCTION TO WHAT WE ED TH Ah AND 


:04am 19 THAT'S AT PAGE WILL TELL YOU -- IT'S AT PAG! 


:04am 20 1174. 


:04am 21 WE DIDN'T ACTUALLY ADD VERY MUCH VER! EH AT ALL. 


:04amM 22 ACTUALLY QUIT i EF MODEL INSTR 


:04amM 23 WHAT WE S) THE FIRST L 


:04am 24 EPT THAT THE -- A MEMBER OF A CONSPII 


:04amM 25 E REASONABLY FORESEEABLE ACTIONS. THAT CONCE 
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OF REASONABLY FORE 
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NCE 


WOULD 


LAW MAKES CLEAR T 


AN 


BLE ACT 


ONS NE 


‘DS TO BE 


FACTS T 


my 
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ADDED T 


EL 


N OUR 


COURT CO 


| FIFTH EI 


AND T 


EN 


1 PER 


ES NOT -- THIS 


OD OF TH 


AT WERE 


IAT LANGUAGE 


ULD JUST AS 


EMENT OF THE GOVERNM 


WOULD JUST NOTE 


S OUR FOURTH Ol 


KNOV 


NTO THE F 


IN TO THE DEF 


ENDANT AT THI 


NAL 


FE LEME; 


PROPOSAL 


5 


EAS 


LY 


NCO! 


ENT 


RPORATE 


ELEMENT 6 AT PAGE 


NTO WHAT 


8259 


'S PROPOSAL. 


THAT THE GOVERNM 


BUK 


FE CLEAR THAT THE RELEVANT OFF 


ENSE 


EDS TO 


THE COURT: 


SORRY, MS. VOLKAR. 


MS. VOLKAR: 


HTS T 


E LAST PA 


E, CONSPI 


RACY. 


ALL RI 


GHT. 


SO YOU'RE 


YOUR HONOR, 


RT THAT MS. SAHARI 


E, GOVERNM 


ENT'S CONC! 


(R PART OF 


R A LONG T 


A CENTURY. 


EFENSE'S 


ESTS AD 


| FIFTH PAI 


S EST 


ING ANOTHER 


ELE: 


UNITED STATI 


RAGRAPH AS WELL AND THE 


ON ON PAGI 


ENT TO I 


ON ON PAGE 


14 -- DOl 


TAKE 


PLACE 


DUR 


WAS TALKI 


ERTON HAS ] 


NG ABOUT 


I JUST WANTED TO RESPOND 


NSTRUCTI 


ECF 1174 
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ENT'S PROPOSAL 
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:06AM 1 ES, THE ] ES WILL MEET AND CONFER. BUT, AGA 


:06AM 2 NOTE THAT THERE CANT DISAGREEMENT ON WHAT THI 


:06AM 3 LANGUAGE SHO BE 1 BROADER CONCEPTS OR WHAT T 


:06AM 4 OF THE LAW 


:06AM 5 E COURT: OKAY. TH 


:06AM 6 I'LL NOTE YOUR CONCERNS ANI 


:07AM 7 ALL RIGHT. ANYTHING FURTHER ON THI 


:07AM 8 MS. SAHARIA: DON'T BELIEVE 


:07AM 9 EADY TO TALK ABOUT WIRE FRAUD. 


:o7aM =10 THE COURT: OKAY. THIS IS GOVERNMENT INSTRUCTI 


:o7aM =o 11 8.124, AND THE CORRESPONDING INSTRUCTIONS FROM MS. HOLME 


:o7aM «612 42 TO 55. 


:o7aM «6 13 AND WE'VE ALREAI REI NK, THE BIG PICTURE 


:o7am «14 IT'S OUR POSITION T ] RT SHOULD INSTRUCT 


:o7aM =o15 PAI ELY ON THE TWO SC 


:o7aM 16 E PROPOSED TO OVERVIEt BRELLA INSTRUCT] 


:o7aM «17 INI BREAK OUT THE ELEME DERSTAND THE GOVERNM 


:o7aM «= 18 ON ON THAT. 


:o7aM «19 AND IT'S OUR POS ON THAT THERE SHOULD | 


:o7aM = =20 CATION OF THE ICISE MISREPRESENTATIONS 


:0samM) 21 ENT, AND WE'V FADY TALKED ABOUT THAT. 


:08aM 22 I DON'T THINK WE NEED TO DWELL ON THOSE POINTS UNLI 


:08aM = 23 MS. VOLKAR WANTS TO ADD ANYTHING TO THOSE GENERAL POINTS. 


:0samM 24 MS. VOLKAR: NO, THINK MS. SAHARIA CAPTURE 


:08AM 25 N, WE DON'T TH | ELEMENTS NEED TO BE BROK 
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DON'T TH 


EACH COUNT. 


D END R TO ADD 


NG TH 


AT WE 
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~RDAY MORN 


NG THE 


SPEC 
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WE 


FOLLOWE! 


EF VERD 


CT FO! WE D 


EMOV 


E, COUNT N 


EN] 
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DO 


AND SO THINK MS. SA 


S 


(RED T 


BUT 


AT GROUND, 


HANGE IN 


TH 


S UPDATE 


NG. 


THE COURT: OKAY. 
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SO THE F 
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S THE LANG 


SO THAT 
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CORRECT THAT WE'VE 


THANK YOU. 
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NGS ME 


FE GOVERNMENT HAS PROPOSED TO ADD TO TH 
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UAGE 
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FE THI 
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PO 
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EL 


EC 
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TH THE " NO 


[ DON'T WANT TO 
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1 ' ' LE UP HERE. THIS WAS PULLE ECTLY FROM THI 
2 UCTIONS GIVEN BY JUDGE BREYER. S AN ACCURAT] 
3 (ME, NTH CIRCUIT LAW. 
4 BE VE IT'S ALSO, AT LEAST THE D HALF OF IT, THE 
5 J : HEME OR PLAN NEED NOT BE ESSFUL, WHICH 
6 V oe E RGUMENT ON AS WE CONTINUE, WAS 
7 LTE iD |] FE} CHANG ORDER FROM LAST YEAR. 
8 BLACK LETTER NINTH CIRCUIT LAW 
9 I MPORTANT TO LET THE JURY KNOW WHAT THE LAW 
10 aE IT MAY BE TH : INSTRUCTION THAT THE GOVERNMENT 
11 PROPOSED LATER COVE! S CONCEPT, AND THEN PERHAPS WE CAN 
12 KE SENTENCE. 
13 ] UT OF AN Al DANCE -- JUST ; EF GOVERNMENT -- 
14 E CO WAS NOT INCLINED TO ADOPT T i] ENT'S LATER 
15 ROPOSE NSTRUCTION -- WHICH, OF COURSE BASED ON THI 
16 EL -- THIS IS SOMET IAT HAS BEEN DONE IN THIS DIST! 
17 I EREFORE, WE WANT USE SOMETHING THAT HAD CLEA 
18 RECEDENT, AND THAT'S JV EB PROPOSED THIS LANGUAGE. 
19 THE COURT: WELL, LOOKED AT THIS WITH THE SAME, 
20 E SAME LENS AS OUR PREVIOUS DISCUSSION, WHETHER OR NOT THI 
21 LANGUAGE E} FACTS OF OUR CASE, AND IT'S -- THINK YOU 
22 BOTH TOLD M R POSITIONS ON THAT. 
23 I'M NOT SURE WHETHER OR NOT A MEET AND CONFER ON TH 
24 ING TO BE HELPFUL. 
25 MS. SAHARIA: i ESS THE 
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5 I DON'T UNDERSTAND THE OF THAT INSTRUCTION ON THI 
6 FACTS OF THIS CASE. TV FAD THE JURY. NO ON 
7 S CLAIMING ; ME, THE ALLEGED SCHEME 
8 WAS NOT SUCCI 
9 THE GOVE ENT'S CLA S THAT MS. HOLMES DEFRAU 
10 ESTORS AND THEY DID GIVE MONEY TO THERANOS, AND THAT SHE 
11 ‘FRAUDED PAYING PATIENTS, AND THEY DID PAY MONEY. 
12 OF COURSE, WE DISAGREE WITH THOSE ALLEGATIONS, BUT T 
13 1 BFORY OF THIS CASE. HY IT'S NECESSARY TO TELL T 
14 Ul IAT SUCCESS OF THE ALLEGED SCHEME IS NOT -- IS 
LS (RIAL. JUST DON'T UNDERSTAND. 
16 AT'S MY CONCERN ABOUT CONFUSI 
17 | DO SEPARATELY TAKE THE POS ON THAT THIS 
18 RTI ] WELL AS THE SIMILAR LANGUAGE THAT THI 
19 i A 1] (IR, IS INCORRECT AS A MATTER OF LAW. 
20 EB AT WHETHER A SCHEME OR PLAN IS 
21 ESSFUL 1] RED. T IS NOT AN ELEMENT OF WIRE 
22 
23 AND T ERNMENT ADDED A SENTENCE TO THAT EFFE 
24 iLR LATE! ESS OF THE SCHEME INSTRUCTION, WHICH 
25 E 46 OF THEIR ORIGINAL SET. "M NOT SURE WHAT PAGE 
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:19AM ue 

:19AM 2 BUT THAT'S VERY DIFFERENT THAN SAYING IT'S IMMATERIAL. 
:19AM 3 YOU CAN IMAGINE A CASE WHERE A SCHEME DOESN'T SUCCEED AND THAT 
:1 9AM 4 S RELEVANT EVIDENCE THAT THE REPRESENTATIONS WERE NOT 

:19AM 5 (RIAL, FOR INSTANCE. 

:19AM 6 AND WE TED TO THE COURT THE LESTERBERG CASE WH 

:19AM 7 FOR THE PROPOS ON THAT REFUNDS CAN BE RELEVANT TO 

:20AM 8 MATERIALITY. 

:20AM 9 AND THE SAME WITH FE, SANDS MODEL INST! IONS THAT MAKI] 
:20aM =10 NT VERY CLEAR, WHETHER THE SCHEME IS SUCCESSFUL 
:20aM)—s 11 BE RELEVANT TO THE VE F IT'S NOT AN ELEMENT. 
:20aM «12 AND USING THE LANG B FE} GOVERNMENT HAS PROPOS] 
:20aM «= 13 CH IS TO SAY "NOR DOE ER," OR LATER THEY USE THE 
:20aM «14 LANGUAGE "IMMATERIAL" WE S AN INCORRECT STATEMENT OF THI 
:20aM.) =o 15 LAW FOR THAT REASON. 

:20aM «16 THE COURT: : ESS OF THI IS AT 1176, 
:20amM) =o 17 i BELIEVE. 

:20aM =18 MS. VOLKAR: THAT'S CORRECT, YOUR HONOR. 

:20aM «= 19 MS. SAHARTA: YES, YOUR HONOR. 

:20aM =20 AND OUR POINT THERE IS THAT -- SO THE 

:20aM) so 21 ENTENCE TO TH N THE MOST RECENT VERSION, W 

:20aM «22 1 ENTENCE. T IS NOT NECESSARY THAT THE | 

:20aM «= 23 [T OR THAT ANYONE ACTUALLY SUFFERED A LOSS." 

:20aM 24 AT IS, BELIEVE, A CORRECT STATEMENT OF THI 

:20aM «25 I DON'T UNDERSTAND ITS PURPOSE IN THIS CASE. 
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:20AM 1 COMPLETELY INCONGRUOUS V | FACTS OF T 
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:21AM 4 INTENCE MENT OF THE LAW BECAUSE IT SUGGESTS TO 
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:21am so 11 THE COURT: SURE. OF COURSE. 
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:21aM «613 MR. LEACH: THANK YOU, YOUR HONOR. 


:21am 14 SO THE FIRST SENTENCE OF -- I'M ON PAGI 


:21amM =o15 DOCUMENT 1176, SUCCESS OF THE WIRE FRAUD SCHEME. 


:21aM =16 THAT FIRST SENTENCE IS DRAWN DIRECTLY FROM YOUR HONOR'S 


:21amM 17 INSTRUCTIONS IN A PRIOR CASE. 
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:24AM 1 THE COURT: GREAT. THANK YOU. 


:24AM 2 MS. SAHARIA: JUST TO FINALIZE ON TH 


:24AM 3 TH TRE'S A SIM ] ENTENCE THAT THEY HAV 


:25AM 4 WIRE UD INSTRUCTI C THINK IS OF THE 


:25AM 5 AND TH S AT THE TOP OF 16 AT ECF 1174. "SIM 


:25—aM 6 NOT MATTER IF THE DEFENDANT INTENDED TO REPAY TH 


:25AM 7 OBTAINED THROUG iCEPTION.™ 


:25AM 8 WE ARE, AGA (RY CONCE 1 HAT THIS WILL CONFUSE 


:252M 9 [ : EFENDANT'S BELIEF T ESTORS WILL MAKE MONE 


:25aM 10 (LEVANT TO THE CASE EB 'VE HAT DISCUSSION BACK A LONG 


:25am = 11 FE} AGO AT THE MOT MIN 


:25aM 12 THIS IS JUST AN ARGUMENTAT , SENTENCE. T DOE RI 
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:26amM 17 (FENDANT'S BE RS WILL MAKE MONEY MAY V 


:26amM 18 (LEVANT. I ] ; RELEVANT, AND SO WE OBJ 
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:27AM 1 THE COURT: DO YOU PART COMPANY WITH THAT CONC! 


:27amM 2 RIA? 


:27AM 3 MS. SAHA! : "M SORRY? 


:27AM 4 THE CO : DO YOU PART COMPANY WITH THAT CONCEPT? 


:27AM 5 MS. SAHARIA: NO, YOUR HONOR. AND, IN FACT, THI 


:28AM 6 COURT HAS ALREADY E ‘RED AN ORDER IN CONNECTION WITH THE 


:28AM 7 MOT NL 1 Pl BITING US Fi ING THAT ARGUMENT, AND 


:28AM 8 | WE END TO MAKI 1 RGUMENT . 


:282M 9 ; ; i ED UNDE E STATUTE 


:28am =. 10 YE NT 


:28am =o 11 OF COURSE WE Ei E JURY THAT IF MS. HOLM 


:28aM «12 NTENDED TO DECE : } ESN'T MATTER SO LONG AS SHI 


:28amM 13 THOUGHT AT SOME | FUTURE THEY WOULD GET REPAID. WE 


:28am 14 CAN'T MAKE THAT At ENT. WE'RE NOT GOING TO MAKE AT 


:28am =15 ARGUMENT. 


:28amM 16 THIS INSTRUCTION IS A STRAW MAN AGAINST AN Al ENT THAT 


:28am 17 :'RE NOT GOING TO BE THIS CASE. 


:28amM «618 AGAIN, FOR THE |] "VE ALREADY SA 


:28amM «19 LL CONFUSE THE UT THE FACT THAT 


:28amM =. 20 : INVESTORS WOULD ; THAT IS RELEVANT. 


:28aM = 21 SO EF, GOVERNME NG TO INSIST ON INCLUDING TH 


:28aM = 22 LANGUAGE, WE WOULD PROPOSE ADDITIONAL LANGUAGE TO ACCOMPANY I 


:28aM «23 VE ; JURY KIND OF A F FE} UNDERSTANDING OF THESE 


:28amM 24 1 ] D INTENT, AND WE RFECTLY COVERED | 


:28aM 25 1 ] [ONS ALREADY AND 
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:29AM 1 THE COURT: DOES THIS TOUCH ON YOUR, I DON'T WANT TO 


:29AM 2 1 EAD OF OURSELVES, BUT YOUR GOOD FAITH OFFER YOUR 


:29AM 3 iOLTRE TO HAVE A GOOD FAIT I'LL JUST CALL IT 


:29AM 4 I RUCTION? T SEEMS LIKE ESE TWO ARE INTERTWINED. 


:29AM 5 MS. SAHARIA: DON'T THINK SO, YOUR HONOR, BECAUSE 


:29AM 6 A GOOD FAITH INSTRUCTION IS COMMONLY GIVEN IN CASES OF THIS 


:29AM 7 SORT, AND I'LL TURN TO THAT WHEN WE TALK A LITTLE BIT ABOUT 


:29AM 8 PUFFERY AND THE CASES AROUND PUFFERY INSTRUCTIONS AND GOOD 


:29AM 9 FA NSTRUCTIONS. 


:29amM = 10 BUT I'M, I'M HAPPY TO KIND OF TAKE THIS SENTENCE AND SEE 


:29am)—os 11 BRE'S SOME WAY TO -- IF THE GOVERNMENT WANTS TO PROPOS] 


:290aM «= 12 WAY TO INCORPORATE S CONCEPT INTO OUR GOOD FAITH 


:29aM = 13 INSTRUCTION, WE CAN MEET AND CONFER AROUND THAT. 


:29am «= 14 TO MEET AND CONFER WITH MR. LEACH ABOUT THAT. 


:29amM = 15 THE COURT: RESTRAIN YOUR ENTHUS 


:29aM = 16 MR. LEACH: "M DOING MY BEST. 


:30aM=—so17 THE COURT: SO THE CONCEPT HERE IS ONE THAT 


:30am «18 WE ALL AGREE E FACT THAT A DEFENDANT, AN ACCUSED, 


:30amM = 19 BELIEVE S GOING TO SUCCEED, AND SO THAT'S A 


:30aM = =20 FE Rod j : T WAS GOING TO S iE] NK THAT'S 


:30aM) =o 21 1 1 J IS -- AND YOU AGREE J ENERAL 


:30aM 22 


:30aM «23 MS. SAHARIA: TE, YOUR HONOR. 


:30aM «= 24 NK THE FACT TH -FENDANT THINKS THAT HER VENTURE 


:30aM «25 NG TO SUCCEED IS (LEVANT EVIDENCE OF INTENT THAT 
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a RELY PROPER. 
2 AT IS NOT PROPER IS FOR -- IS TO Al 
3 INGLY MADE FALSE STATEMENTS AND THOUG 
4 T'S GOING TO SUCCEED. THAT IS THE 
5 BUT EVIDENCE THAT A DEFENDANT THO 
6 ING TO SUCCEE GHLY RELEVANT, WE |] ENT 
7 BECAUSE IT SHOV EVED THAT V 
8 RUE. 
9 THE COURT: AND GUESS WHAT I 
10 MS WOULD GET REPAID THROUGH WH 
11 F, PLAN WAS. 
12 MS. SAHARIA: F THERE OTHE 
12 EFRAUD, YES, I AGREE WITH THAT, YOU! 
14 E COURT: THAT'S RIGHT. 
15 . LEACH? 
16 MR. LEACH: AGAIN, YOUR HONOR, IT'S -- THINK, 
17 'VERYTHING THAT MS. SAHARTA JUST SATI T'S IMPORTANT 
18 S CONCEPT CLEAR TO THI (FENDANT'S 
19 BOUT A COMPANY MIGHT THE CASE 
20 BUT THE REQUIRED INTE ECEIVE 
21 
22 (RY WORRIED ABOUT JUROR CONFUSION THAT, YOU KNOW, 
23 (FENDANT HAD A VISION OR BECA j E DEFENDANT, 
24 UNG HO ABOUT THE COMPANY, T IAT THEREFORE 
25 ENT OR THE KNOWLEDGE THAT THE STATEMENTS THAT 
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NK THAT CONCEPT, 
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:35AM 1 MS. SAHARIA: DO THINK IT IS APPROPRIATE TO G 


:35AM 2 DEFINITION OF SCHEME TO DEFRAUD, FOR THE REASONS THAT WE 


7:35AM 3 BOTH AT TH E AND NOW. 


7:35AM 4 I EN WE LOOKED BACK AT THE LANGUAGE WE HAI 


7:35AM 5 1 1 USED THE LANGUAGE "DEPRIVE," AND WE LOOK 


7:35AM 6 : | KELLY CASE, AS WELL AS THE LANGUAGE OF THI 


:35AM 7 j (EMED TO US THAT "OBTAIN" IS THE MORE PROPE! 


:35AM 8 [ WAS THE REASON FOR PROPOSING SLIGHTLY D 


:35AM 9 


:35amM 10 ] F TH IS NOT CONVINCED THAT "OBTAIN" NE 


:35am 11 BE FE LANGUAGE (IN WE WOULD ASK THE COURT TO USE T 


:35amM «12 UAGE IT USE EF PRELIMINARY INSTRUCTIONS AS AN 


:35am 13 IRNATIVE. 


:35am 14 E COURT: ALL RIGHT. THANK YO 


:35am 15 MS. SAHARIA: THINK JUST -- THERE'S STILL A FE 


:35amM 16 RE, OBJECTIONS ON WIRE FRAUD THAT I'LL JUST KIND OF WALK 


:35AM 17 


:35amM «618 E ASKED THE COURT TO GIVE LANGUAGE S IS AT 16 -- THI 


:36amM «= 19 BOTTOM OF PAGE 16 OF ECF 1174. TH MES STRAIGHT FROM 


:36aM = 20 NINTH CIRCUIT LAW, THAT "A SCHEM 1FRAUD IS NOT NECESSAI! 


:36aM— 21 TO BE INFERRED FROM AN UNPROFITABLE VENTURE," JUST GIVEN T 


:36aM «= 22 FACTS OF THIS CASE AND GIVEN THE FACT THAT, OF COURSE, THEI 


:36aM «623 NO LONGER 


:36aM 24 ] . LEACH? 


:36aM =25 . i : OBJECT, YOUR HONOR. 
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:36AM ne 


:36AM 2 THE COURT: AND THESE Al S YOUR 43 


:36AM 3 AND 50, MS. SAHARIA? 


:36AM 4 MS. SAHARIA: BELIEVE SO, YOUR HONOR. HOLD ON. 


:37AM 5 ECT, YOUR HONOR. 


:37AM 6 THE COURT: OKAY. 


7:37AM 7 MS. SAHARIA: AND TO THE EXTENT IT'S Al 


:37AM 8 NO LESS ARGUMENT THAN THE POINT WE WERE JUST D 


:37AM 9 YOUR HONOR. SO I'LL JUST LEAVE IT AT THAT. 


:37aM = 10 THE COURT: OKAY. THANK YOU. 


:37amM =o 11 MS. SAHARTA: THE NEXT POINT I'LL MAKE IS THAT WI 


:37aM = 12 REQUEST THAT THE COURT INSTRUCT THE JURY THAT -- AND THIS 


:37amM «= 13 COMES -- THIS IS AT PAGE 17, THAT -- AND THIS IS THE LANGUAGE 


:37amM «=14 FE ADDED. 


:37amM =15 S IS AT PAGE 59 OF ECF 809. ‘D LANGUAGE 


:37aM «= 16 T IS NOT ENOUGH FOR T IRNMENT TO PROV] 


:37aM =o17 MENTS CAUSED SOMEONE TO E j NTO A TRANSACTION 


:37aM «=o 18 E Ol E WOULD OTHERWISE HAVE AVOIDED. N ORDER TO PROV! 


:37amM = 19 IAT A SCHEME TO DE UD EX ED, THE -RNMENT MUST PROV! 


:37aM «= 20 BEYOND A REASONABLE BT THAT THE (RIALLY FALSE ANI 


:37aM 21 RAUDULENT PRETE ; REPRESENTATIONS AND PI SES 


:38aM =22 SREPRESENTE! ENT \LEMENT OF THE BAI IN." 


:38aM = 23 AT PO 1 RATE THE NT THAT WI! 


:38amM «24 ‘D WAY BACK WHI 1 RST MOTION TO DISMISS, 


:38aM «25 J IF AN ALLEGE WHAT THEY THOUGHT THEY J 
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NG, FOR EXAMPLE EY ACTUALLY GOT AN ACCURATE AND 


: BLOOD TE IAT IS NOT WIRE FRAUD, EVEN IF KNOWL 


EY, YOU KNOW, WHAT THEY NOW KNOW, THEY WOULDN'T 4H 


(RED THAT TRANSACTION. 


F THEY GOT WHAT THEY THOUGHT THEY WERE GETTING, THEN 


[AT'S NOT WIRE FRAUD, AND WE THINK ON THE FACTS OF THIS CASE 


AT'S AN IMPORTANT CONCEPT FOR THE JURY TO HEAR. 


THE COURT: MR. LEACH? 


MR. LEACH: THINK THESE ARE ADDITIONS AND NUANCE 


IAT COULD BE : IN VIRTUALLY ANY WIRE FRAUD CASE 


DDING UNNECESSAI DETAIL TO THE MODEL WIRE FRAUD I 


REALLY A DEFENSE FORY OF THE CASE, AND 


LY MUDDIES THE WATERS, MAKES THE RUCTI 


REALLY IS INJECTING A DEFENSE A 


: BY THEM AND NOT WITH THE IMPRIMATUR OF THE COURT. 


THE COURT: WELL, IT LOOKED -- YOU KNOW, PARDON ME 


[ DON'T MEAN TO BE CRITICAL OF THE WORK P! UCT, BUT IT 


UST LOOKED TO ME -- AND I JUST GAVE G EVEL 


GLANCE PERHAPS AND LOOKEI TAL ; BIT T DID LOOK A 


LITTLE, YOUR C, WHAT YO , N RAGRAPH C, IT JUST SEEMS 


BE A LOT. I'M CONCEI IT'S GOING TO BE CONFUSING TO 


RY. 


IF YOU WANT TO WORK SOME EDITS ON THI 


T SOME MORE 


MS. SAHARI 
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:39AM 1 ] 3 I'M HAPPY TO DO THAT. 


:39AM 2 ‘ : EF WILL TRY THAT, YOUR HONOR. 


:39AM 3 ] >: OKAY. AND THEN S, AGAI 


:39AM 4 BACK TO THI 


:39AM 5 ] : WE ED ALR 


:39AM 6 


2:39AM 7 MS. SAHARTA: IN WE ED THE ISSUE 


:39AM 8 SPECIFIC UNANIMITY ALR! EF YOUR -- IF 


:40AM 9 IGHT TAKE THE COURT'S ON TO PROPOSE ERY SHORT 


:40am = =10 ERSION OF T Ff LL TRY OUR HAND AT THAT. 


:40am = 11 THI OKAY. 


:40aM «12 MS. R: YOUR HONOR, MAY BE ‘ARD ON TH 


:40AM 13 


:40am 14 THE COURT: YES, OF COURSE. 


:40am 15 MS. VOLKAR: AND SORRY FO! E BACK AND FORTH 


:40aM «16 BETWEEN MR. LEACH AND MYSELF. WE D BRE, T UP ON THI 


:4oam 17 BJECTIONS, SO -- 


:40amM 18 THE COURT: NO, THIS IS -- YOU'] 


:40amM «19 MS. VOLKAR: WE'RE DOING A DANCE OVE 


:40aM =20 BUT ON THE SPECIFIC UNANIMITY, WANTED TO SPE 


:40aM) = 21 BJECT MORE SO THAN WHAT WE TALKED ABOUT BEFORE. 


:40aM = 22 THERE IS NO BASIS, NO PRECEDENT FOR GIVING A SPE 


:40aM «23 NSTRUCTION FOR A WIRE UD COUNT. 


:40aM «24 | WERE DISCUSSING IT W ‘SPECT TO CONSPII 


:40aM 25 IRE MAY BE CONFUS WHEN THE EVIDENC 
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:40AM 1 FE} CONSPIRACIES AND THE 


:40AM 2 [RACY. THAT'S THE LAPIE 


:40AM 3 ERRE CASE. 


:40AM 4 THE COURT: THAT'S TYPICALLY WHE! 


:40AM 5 MS. VOLKAR: THAT'S TYPICALLY W 


:41AM 6 RE FRAUD. 


:41AM 7 i Al ED, AND NVITE } IFENSE TO PO 


:41AM 8 : : EN A SINGLE CASE i DN'T C 


:41AM 9 1 ] T, WHERE A SPECIF A NSTRUCT 


:41am 10 1 RE FRAUD CASE. 


:4iam 11 I WANT TO REALLY STRENUOUSLY OBJECT. THEY INCLUDE 


:41am =12 FOR EACH AND EVERY COUNT, NOT JUST THE CONSPIRACY COUNTS, 


:41am 13 ALSO WIRE UD, AND IT IS PARTICULARLY INAPPROPRIATE FOR THI 


:4iam 14 V , FRA UNTS AND THERE'S NO SUPPORT, NO PRECEDENT, NO 


:41am 16 MS. SAHARIA: t ' NTH CIRCU 


:41am 17 | PRETTY CLEAR TH IME; DEF D IN CONSPII 


alam «618 RE W, VERY CLOSE ER. IN FACT, TH 


:41am 19 i H CIRCUIT RECOGNIZE | PI BE OF COSCHE 


:41amM 20 J TY AND BASICALLY BASES ERTON LIABIL 


:41amM 21 SAYS WHEN YOU HAVE TWO PEOPLE EME TO DEFRAUD, 


:41aM 22 GOING TO APPLY THE SAME CONCEPTS FROM CONSPIRACY IN THE 


:41amM 23 TO DEFRAUD CONTEXT. 


:41am 24 SO I DON'T THINK THERE'S ANYTHING AT ALL UNUSUAL ABO 


:42amM 25 ING A SPECIFIC UNANIMITY INSTRUCTION WHEN THE TWO SEPAI 
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WELL, THAT'S FINE. 
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:43AM ue ] (RE ARE LARGE SWATHS OF THE DEFENSE'S PROPOSALS 


7:43AM 2 RE A RGUMENTATIVE, GO FAR BEYOND THE MODEL 


:43AM 3 I RUCTION, AS I STARTED OFF SAYING, THAT WE'RE WHOLLY 


:43AM 4 NG TODAY. AND AGAIN, MAYBE THAT'S BECAUSE THE INTE 


:43AM 5 UT THAT OUT IN THE STRE NING PROCESS AND, THEREFO! 


:43AM 6 (RE'S NO POINT TO WASTE ; ON IT. 


:43AM 7 BUT I DO WANT TO EMPHASIZE THAT AS WE'RE FOCUSSING ON THI 


:43AM 8 ERNMENT'S INSTRUCTIONS HERE, DON'T WANT TO LOSE GHT OF 


:43AM 9 E FACT THAT THERE'S MANY PARAGRAPHS, MANY PAGES THAT WE'RE 


:43am «10 EVEN DISCUSSING OF WHAT THE DEFENSE HAS SUGGESTED ADDING. 


:43am 11 THE COURT: THANK YOU. AND YOUR TEAMS CAN LOOK AT 


:43am =12 ENDARS AND WE'LL HAVE TO HAVE ANOTHE! ‘ETING, MAYBE TWO, WI 


43am 13 1 [AVE ANOTHER -- WE WILL HAVE ANOTHER MEET D MAYBE 


:43am 14 AVE A FINAL MEETING ON THE INSTR 


:44am 15 BUT TODAY WE'VE GOT ABOUT ANOTHER 20 M 1D THINK WE 


:44am 16 ED TO BREAK AT 11:00 O'CLOCK TODAY. SO LI ESS ON AND 


:44am 17 ET WHAT WE CAN DONE. 


:44am 18 MS. SAHARIA: OKAY. JUST TO RESPOND TO MS. VOLKAE 


:44am 19 E TO HEART THE COURT'S REQUEST THAT WI 


:44am 20 : , OUR PROPOSAL. 


:44am 21 | EXTENT THAT THERE IS LANGUAGE THAT WE 


:44amM 22 R PROPOSAL THAT WE RE i BE ADDED INTO THE 


:44amM 23 BEEN COVERING THOSE. ¥ ‘RED THOSE BOTH I 


:44am 24 BJECTIONS AND I'VE BEE 1 (RATING THOSE TO! 


:44am 25 SO TO THE EXT (RE'S A CONCEPT TH 
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:45AM 1 MS. SAHARIA: GREAT. 


:45AM 2 THE COURT: WHAT IS NEXT, MS. SAHARIA? 


7:45AM 3 MS. SAHARIA: ELL, LET'S SEE IF WE CAN AT Li 


:45AM 4 THROUGH MOST OF WIRE F1 D BEFORE WE CONCLUDE. 


:45AM 5 SO NOW I'M AT PAG OF OUR OBJECTIONS. WE PROPOS! 


:46AM 6 I'LL JUST REQUEST THAT THE COURT GIVE OUR MORE FULSOME 


:46AM 7 DESCRIPTIONS OF WHAT CONSTITUTES FALSITY AS SUBPARAGRAPH A. 


:46AM 8 ] I DON'T THINK THAT WE NEED TO DWELL ON T 


:46—M 9 ] I EQUEST THAT -- THINK WE'RE LARGELY IN 


:46am 10 REEME; | DEFINITION OF MATERIALITY, WHICH COMES FROM 


:46éam 11 ; DE RUCTION. 


:46am 12 BUT WE DO PROPOSE THAT THE COURT ADD E LANGUAGE 


:46am 13 ; T WAS MADE" TO MAKE CLEAR TO THE JURY, AS WE'VE ] 


:4éam 14 S CASE NCLUDING AT THE MOTION 


:46éam 15 1 ERIALITY IS ASSE ‘iD IN THE CONTEXT 


:46am 16 ME IRE EK, AND WE T AT LANGUAGE MPORTANT 


7:46am 17 ; S CASE. 


:46am 18 1 ED THAT IN OUR PROPOSAL, WH S 46 AND 53, 


47am = 19 ] TION. 


:47aM =. 20 


:47aM 21 MS. VOLKAR: YOUR HONOR, THINK THAT THE 


:47aM = =22 I i] NSTRUCTIONS ARE POSSIBLY THE EPITOM 


47am =23 ; : ECTIONS. 


:47amM 24 IRE ARE TWO SEPA! 1 RUCTIONS THE! 


:47aM 25 RE NEAI j CAL FO! iPAI EF COUNTS. T 
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2:47AM 


:47AM 


2:47AM 


:47AM 


:47AM 


:47AM 


2:47AM 


:47AM 


:47AM 


7:48AM 


7:48AM 


:48AM 


7:48AM 


7:48AM 


7:48AM 


7:48AM 


7:48AM 


:48AM 


7:48AM 


7:48AM 


:48AM 


7:48AM 


7:48AM 


7:48AM 


:48AM 
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my 
1 


A SE 


; OUT OF THE MODEL 


NSTRUCTI 


AND I 


HAT THAT SPEAKS FOR 


DO THI 


iCESSAI 


N 


DT 
1 1 


S ANYTHI 


UCT 


RAUD AND CONSPI 


BO 


RY. 


IONS HAVE |! 


URORS DON'T N 


(ED A LEGAL TI 


TH 


‘D OVER AND OVER AND OVE! 


EN US 


RACY CASES AND I DON'T KNOW J 


S CASE 


THAT WARRANT 


UT THE 


FACTS OF TH 


RT 


TO ARGUE 


ES ARE 


FREE 


RETAT 


DON 


'T N 


THE COURT: 


WAS LOOK] 


11.76, 


"SECON 


[ING AT TH 


ON, AS LONG AS 


IT'S CONS 


‘ED TO GO BEYOND THE MODEL. 


THANK YOU. 


WAS LOOKING AT PAG! 


IS AND I 


THAT'S THE 


GOV 


ERNMENT'S. NE 1] 


AFTER -- 


ON L 


D, THE 


STATEME, 


OR FACTS OM 


ED AS PART OF THI 


NTS MADE 


SC 


EME, 


WERE MAT 


ER 


PARDON ME. 


IGHT 


NOW AND 


I'M LOOKING AT 


'M JUST GOING TO TH 


THIS. 


MS. 


THI 


SAHAR 


A: YES. 


COURT: 


AND I'M CURIOUS WHETHER, AFTER THE 


T 


"A STATE 


D SOMET 


ELPFUL TO Al 


AL," WOULI 


S MAT 


ER 


AL 


ERS 


TANDABLE TO TH 


W 


JURY MAY NOT BE 


E ALL UN 


F," OR SOME K 


MS. SAHARI 


NG, 


ON OR SOMETH 


NG T 


ND OF DEF T 


GHT BE 


MORE 


A: SO 


TH 


NK 


ERSTAND THAT THAT 


JURY THAN THI EB "THAT IS." 


NG MATE 


BUT THE 


UND 


-RSTANDING THAT. 
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:48AM 1 OUR POINT IS THAT WE WOULD ADD TO THE END OF THAT L 


:49AM 2 ERSON TO PART WITH MONEY OR PROPERTY IN FE CONTEXT THEY J 


:49AM 3 MADE; N THE CONTEXT THE STATEMENTS WE! 


:49AM 4 THAT'S OUR PROPOSAL. BUT I DO AGREE E, COURT WI 


:49AM 5 iOPECT TO MAYBE REPLACING "THAT IS" LANGUAGE. 


:49AM 6 THE COURT: A DEFINITIVE STATEMENT. 


:49AM 7 MS. SAHARTA: YEAH, EXACTLY. 


:49AM 8 THE COURT: RIGHT. AND THAT M 


7:49AM 9 I EF THAT. 


:49am =10 MS. VOLKAR: YOUR HONOR, MY APOLOG 


:49am 1 1 1 E FAST ENOUGH. WHAT PAGE? 


:49am =12 THE COURT: PAGE 20, 1176, THE 


:49amM = =13 MS. VOLKAR: OH. OKAY. 


:49am = 14 THINK THE GOVERNMENT IS F 


:49am = 15 YOUR HONOR. 


:49amM =16 THE COURT: MAYBE YOU CAN LOOK AT THAT AND WORK ON 


:49am = 17 . EXCUSE ME. 


:49am 18 THAT WAS JUST A SUGGESTION 


:49am 619 MS. SAHARIA: UNDERSTOOD. IS A GOOD 


7:49AM 20 1 ON. 


:49amM) = 21 E COURT: THAT MIGHT RESOLVE THAT. 


:49aM = 22 . SAHARIA: WELL, DON'T THINK THAT RESOLV 


:49aM = 23 ] AGREE THAT MAKES SENSE, YOUR HONOR. 


:49am «24 THE COURT: IT'S A STEP FORWARD. 


:50aM 25 MS. SAHARIA: YES. 
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JURY THAT 


ET ME TURN TO PUFF! 


E, LANGUAGE THAT WE 


ERY AND ASP 


HAVE PROPOSED TO ADD TO T 


TION AT INSTRUCTIONS 46 AND 53 OF OUR INST! 


EXPRESSIONS OF OPINION, ASPIRAT 


RATIONAL STATEME 


GOALS Ol! INFRAL SUBJECTIVE 


CLAIMS Al 


E NOT ACT 


MS. SAHARIA: 


E COURT: THIS 


CORRI 


MS. HOLMES OFTE 


ES S 


RATIONS FOR THI 


RE. 


THE SLIDE Pl 


CONTAIN MANY G 


RAGRAPH C, 


AND THE 


EXAMPLES OF THESE KINDS OF STATEMENTS 


N 


POKE ABOUT H 


ONS THAT WE HAVE iF, N THIS CASE 


BJ 


ECTIVE STATEMENTS THAT ARE NOT 


THEMSELVES KIND OF STAT 


AS PUFFERY, AND I WOULD 


POINT TH 


FOR SOME ES OF THAT. 


NOV LL READILY CONCEDE THAT 


RED TO GIVE A PUFF 


TARALLO, 380 F.3D 1174. 


TARALLO WAS THE MOST RE 


OF THEM STAND FOR THE P! 


NOT GIVE A PUFFERY 


INSTRUCTION. 


UNITED STATES COURT R 


NTH C T CASE LAW THAT 


iRY 


WOULD POINT THE CO 


uk 


EMENTS OF FACTS AND THAT WOULD QUALIFY 


E, COURT TO TRIAL EXHIBIT 3696 


ERE IS BSTANTIAL 


SAYS A DISTRICT COURT IS NOT 


NSTRUCT ION 


N SOME CIRCUMSTANC] 


URT TO U.S. V. GAY, 967 F.2D 322, 


D UNITED STATES VERSUS 


ERSUS AMLANI., 111 F.3D 705, ANI 


CENT OF TH 


ROPOS 


ESE CASES, BUT ALL T 


8291 


TION THAT A DISTRICT COURT NEE 


RUCT 


ON IF IT G 


VES A GOOD FAITH 


EPORTERS 


E R-11859 
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1 AND THIS IS WH i RALLO CASE D. D, "NO 


2 A NSTRUCTION RE RED IF THE DISTRICT COURT GIVES AN 


3 I ] ION THAT GOOD FAITH CONST ES A COMPLETE DEFE 


4 1 ; WHO ACTS WITH HONE NTE DOES NOT POSSE 


5 1 ENT INTENT. THE XPRESSES AN OPINION 


6 ELD | M IS NOT CHARGE! TH F! I ENT INTENT, EVE 


7 ON IS ERRONEOUS AND SUCH BELIEF IS A MISTAKE 


8 AND TH EVIDENCE ESTABLISHING ONLY THAT A PERSON MAD 


9 MISTAKE OF JUDGMENT OR IN ERROR IN MANAGEMENT OR WAS CA 


10 DOES NOT ESTABLISH FRAUDULENT INTENT." 


11 WHAT THE TARALLO CASE STANDS FOR IS T 


12 1 EF THAT GOOD FAITH INSTRUCTION, OR SOME 


13 I TH INSTRUCTION, IT DOESN'T NEED TO GIVE 


14 INSTRUCTION. 


15 SO OUR FUNDAMENTAL SUBM ON ON THIS PO 


16 COURT SHOULD GIVE THE GOOD FA NSTRUCTION, WH 


17 TO TABLE UNTIL OUR NEXT MEETING. 


18 IN RALLO THE DISTRICT COURT APPEARS TO HAVE 


19 j ON OF THE STANDARD GOOD FAITH INSTRUCTION THAT IS OFTE 


20 (IN BY COURTS FROM THE O'MALLEY MODEL INSTRUCTIONS, AND WI 


21 EF ALSO BASED OUR PROPOSED GOOD FAIT NSTRUCTION ON THAT 


22 O'MALLEY INSTRUCTION WHICH APPEARS TO BE WHAT THE NINTH C 


23 ENDORSED IN TARALLO. 


24 THE COURT: AND TH S YOUR 46, 
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:53AM 1 MS. SAHARIA: HOLD ON, YOUR HONOR. 


:53AM 2 MS. VOLKAR: T'S INSTRUCTION NUMBER 57, YOUR HONOR. 


:53AM 3 MS. SAHARIA: T'S AT PAGE 38, ECF 809 AT 78. 


:53AM 4 THE COURT: ES. THANK YOU. 


:53AM 5 7 HARTA: F THE COURT IS NOT GOING TO G 


:53AM 6 E GOO! NSTRUCT WE WOULD ASK FOR A PUFF! 


:53AM 7 I RUCTI BUT MORE FUNDAMENTALLY, GIVEN THE CASE 


:53AM 8 1 HAT GOOD FAIT S A BROADER CONCEPT THAT WE 


:53AM 9 ; (ATES THIS CASE FE} STRONGLY ASK THE COURT TO G 


:53am 10 NSTRUCTION. 


:53am 11 THE COURT: OKAY. THANK YOU. 


:53amM 12 MS. VOLKAR: YOUR HONOR, I AM GLAD WE GOT TO THI 


:53amM 13 I BECAUSE T S GOING TO BE ANOTHER MAJOR ARI 


:53am 14 | BETWEEN T 


:53am 15 IRST OF ALL, START TH THE MODE NSTRUCTIONS, WHI 


:54am 16 NK THE COURT SHOULD, OR THINK THE RTIES SHOULD OR 


:54am 17 SHOULD HAVE, MODEL INSTRUCTION 5.12 CLEARLY STATES 


:54am 18 NINTH CIRCUIT LAW, WHIC S THAT "A GOOD FAITH INST! 


:54am 19 NOT NECESSAI j URT PROPERLY INSTRUCTS ON THE 


:54am 20 DEFRAUD OR DECE 


:54am 21 NOW, MS. SAHAI S TALKING ABOUT A D 


:54amM 22 CH IS GOOD FAIT ERSUS PUFFERY. THAT 


:54am 23 1AT'S A RED iRRING. 


:54am 24 THE ISSUE BEFORE NSTRUCTI 


:54amM 25 iCESSARY AT ALL? 
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:54AM 


:54AM 


:54AM 


:54AM 


:54AM 


:54AM 


:54AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 


:55AM 
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TS ON THE 


NTENT TO 


OF PREC 


THE COU 


DANCE 


ON 


ON THE 


NT 


AND YOUR HONO 


ENT TO DEF 


R ACTUALLY | 


RAUD AND T 


HOV 


E, KNOW 


TO PROPERLY 


EDENT TO, AND THERE'S THE 


RT IS 


FAMILIAR WIT 


RUCT THI 


NGLY STANDARD. 


ECENTLY 


USS 


iD THIS 


AND IN 


KRAMER CASE. 


ALMOST AN |] 


(RPRISE 


ICH WAS I 


EXACT SAME 


ARGUMENT TH 


HAD ASP 


RAT 


ONS FO! 


WAS GOING 


THE KRAMER CASE 


HONOR LOOK! 


iFENDANTS RA 


(RPRISE 


THOUGHT THI 


TO BE MO! 


ES 


SFUL, 


iVED IT WAS 


TIMATE 


BUSINESS, 


BEL 


AND YOUR HONOR 


NTENT TO DEFRAUD, 


INSTRUCTION. 


THAT I 


IRST OF AL 


GOO! 


I DO NOT 


EVE] 


I WAS SAY 


GHT 


SAII 


BECAUSE 


ERLY 


AV 


S WHAT T 


NSTRUCT! 


FE A GOOD FAIT 


RCUIT TELLS US. 


hy, ‘TO STA 


TIAL 


PO 


NT 


NSTRUCT 


FACTS HERE 


ON REQUIRE! 


RRANTED 


BASE! 


AT ALL? 


THE ANSWE! 


MOV] 


IF YOU PROPERLY 


(ED TO GIVE A GOOD FAIT 


[NG TO MS. SAHAR] 


NSTRUCT ON T 


FE GOO! 


T NSTR 


SSUE WIT 


E ONE T 


PAI 


PRONOUNCED TH 


RTICULAR, MS. SAHAI 


ER THE 


NINT 


ENT TO DI 


NST] 


EFRAUD, YOU 


RT IS 


GO 


ENT TAKE 


NTS 


UNITED STATES COURT RE 


E R-11862 


TO THE 


RALLO CASE 


AT CORRECTLY -- 380 F.3D 1174 AT 1191. 


PORTERS 


AND 
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:55AM ue HOPE THE COURT TAKES A GOOD LOOK AT T | LF THE COURT I 
:55AM 2 ING TO GIVE THE GOOD FAIT NSTRUCTION, BE EF WHAT THE 
:55AM 3 FE : HAS DONE IS GONE ROUGH AND CHE! ED THE 

:56AM 4 ] S THAT THEY LIKE D OMITTED THR RAGRAPHS THAT THI 
:56AM 5 a KE, AND THAT CANNOT BE THE RUCTION THAT IS GIVE 
:56AM 6 ] ; DOES NOT ACCURATELY STATE THE LAW, AND T 
:56AM i I 1 S MISLEADING IN TERMS OF WHAT THE 

:56AM 8 

:56AM 9 "LL READ A PARAGRAPH TO COUNTER WHAT MS. SAHARTA READ 
:56am 10 INTO THE RECORD WHIC 4 RALLO CASE EFENDANT DOES 
:56am 11 NOT ACT IN GOOD FAIT j UGH HE OR SHE ESTLY HOLDS A 
:56amM 12 ERTAIN OPINION OR BE EK FE WINGLY MAKES 
:56aM 13 ‘RIAL FALSE OR F] ITENSE (PRESENTATIONS, OR 
:56am 14 ES TO OTHE! IS WHAT THE i REQUIREMENT FOR 
:56am 15 ; FRAUD IS. i] ELL ESTA! 

:56aM 16 AND AGAIN, T a RT OF WHY THE 

:56amM 17 i RY IS PROPERLY UCTED ON WHAT THE 

:56am 18 ! RES, A GOOD FA RUCTION IS NOT ] 

:56aM 19 NOW, AGAIN, TO TALK SPECIFICALLY ABOUT PUFFERY OR GOOD 
:56aM 20 H i i: IN THAT LAND. PUFFERY CUI ES FRAUI 
:57aM =o 21 ie Ds NK YOUR HONOR IS WELL AWARE AT. ALL OF THI 
:57aM 22 i i ; ARE ABOUT SECURITY FRA [ j ENED 
:57aM «23 Fj RE REMENTS, AND THAT'S NOT THI 

:57aM =24 (RE | EY 3.7L 

:57aM = 25 I KNOW TH ERNM 
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:57AM 1 ] [AT YOUR HONOR HAS j , F NOT MORI 


:57AM 2 1D. S IS NOT A CAS] ; ECIAL CASE 


:57AM 3 ; ES OF INSTRUCTIONS. 


:5 7AM 4 WIRE FRAUD CASE KE ANY OTHE : FRAUD CASE. 


:57AM 5 EVEN IF THEY DO SUPPORT A GOOD FAI RGUMENT 


:57AM 6 IRE, V DON'T THINK THEY DO, BECAUSE AGA , INTENT TO 


:57AM 7 BF] ERY WELL DEFINED MOST RECENTLY i T SHOULD 


:57AM 8 EAST BE A WELL BALANCED STATEMENT OF THE E ETY OF THI 


:57AM 9 W SUCH AS GIVEN RALLO T OWS THAT IF CONDUCT FROM 


:57amM 10 EF} GOVERNMENT'S PEI ECTIVE W FE} DEFENDANT DID HERE WOULD 


:s7amM 11 ILL CONSTITUTE WIRE FRAUD. 


:57aM 12 THE COURT: ALL RIGHT. THANK YOU. 


:57amM 13 NOTICE YOUR SUBMISSION 5.12 IN DOCUMENT 1176 IS 


:s7am 14 ERENT THAN YOUR ORIGINAL. NK IT'S PARED DOWN. IT MAY 


58am 15 BE RECOGNIZING MILLER OR OTHE ] BELIEVE T LOOKS 


:58amM 16 BRENT THAN THE ORIGINAL. 


:58am 17 MS. SAHARIA: WE RE DOWN, YOUR HONOR. 


:58am 18 THE CO : ES, R 


:58amM 19 MS. SAHARIA: HAV BJECTION TO GIV 


:58amM 20 FAITH INSTRUCTION THAT WAS GIVE N TARALLO. F TH 


:58aM «21 WANTS TO ADD IN THE RAGRAPH THAT MS. VOLKAR READ, TH 


:58aM 22 , ABSOLUTELY NO OBJECTION TO THAT. I'M HAPPY TO CONSIDE 


:58aM 23 ROPOSAL FOR ADD ONAL LANGUAGE ETHER FROM TARALLO OR 


:58amM 24 'THER FROM O'MALLEY. 


:58AM 295 BUT, FIRST OF ALL, ECT THAT PUFFE 
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:58AM 


:58AM 


:58AM 


:58AM 


:58AM 


:58AM 


:58AM 


:58AM 


:58AM 


7:59AM 


:59AM 


:59AM 


:59AM 


:59AM 


:59AM 


7:59AM 


:59AM 


:59AM 


:59AM 


:59AM 


:59AM 


:59AM 


:59AM 


:59AM 
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T 


Y WHERE RIVES, DOESN 


"Tr G 


iCURIT 


MS. SAHAR 


G 


(RMEATES ALL KIN 


SO PUFFERY 


SA 


IS FRAUDULENT, AND S 


NOT V 


ERIFIABLE CANNO 


DS OF FRAU 


TED WAS A LANHAM ACT CASE, 


CONCEPT -- 


TATEMENTS OF OPIN 


A: DON'T THINK SO, 


D, AND, 


IN FACT, ONE OF TH 


YOUR HONOR. 


NOT A SECURIT 


ES CASE. 


ONS, 


T BE 


MATER 


ALLY FALSE. 


IT'S ABOUT WHET 


IR A STATE 


STATEMENTS THAT ARE 


THAT 


IS JUST A 


COMMON LAW CONCEPT O 


THE COURT: 


MS. SAHARI 


F FRAUD. 


SURE. 


DN'T HEAR A RESP 


ONSE TO THE 


A: SO, AGAI 


[N, OUR FUNDAMENTAL POINT, AND 


LANGUAGE: 


READ FROM TARALLO, 


CH 


S IN CASES WH 


EN THERE 


S AT LEAST A BAS 


IAT 


SOME OF THE 


STATEMENTS COULD BE 


CASE 


EF CLEARLY HAVE 


CT COURT GIVES 


T HOLDIN 


IS FOR TH 


NK 


NG 


PUFFE 


RY, WH 


CH TH 


, NO PUFFERY 


NSTRUCT 


A GOOD FA 


G FROM THE 


ON 


EQUIRED 


TH 


TARALLO CAS! 


NSTRUCTI 


HAT IS 


ROM TH 


i GC 


TED ALL SA 


E SAME 


TH 


[INK -- LOOK, THE 


» LEVEL 


UNITED STATES 


E R-11865 


EF JURY T 


OF GOOD FAI 


COURT REPORT! 


EY DON'T TH 


‘RNMENT, OF COURSE, IS 


NK THE 


FACTS 


TH. THAT'S A JURY 


ERS 
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0:59AM HE WE, OF COURSE i FE} OPPOSITE ARG 

0:59AM 2 FACTS OF THIS CASE i FE, TARALLO CASE 

0:59AM 3 ES THAT DO GIVE GOOD FA NSTRUCTI 

:00AM 4 ESSENTIAL CASE WHERE THAT INSTRUCTI OULD BE EN, ANI 
1:00AM 5 BJECTION TO ADDING THE LANGUAGE THAT MS. VOLKAR JUST 
:00AM 6 

1:00AM 7 E COURT: WELL, LET ME LET YOU DISCUSS THAT THI 
1:00AM 8 I TASK YOU WITH THAT? 

00am =O MS. VOLKAR: WELL, YOUR HONOR, AGAIN, BACK TO 
1:00am 10 THE GOVERNMENT'S STARTING POSITION, AND ALTHOUGH WE , HAPPY TO 
:ooam) =o 11 DISCUSS IT, WOULD RATHER HAVE OUR PRIMARY POSITION CONSIDERED 
1:00am 12 BY THE COURT, WHICH HAT NO GOOD FA NSTRUCTION 

:00am) «613 REQUIRED. 

1:00am 14 MS. SAHARIA KE NG TO THE SECOND STEP. 

:o0amM) =o 15 i S WHAT THE N RCUIT CLEARLY SAYS IN WIRE 

1:00aM 16 f S THAT IF THE ENT TO DEFRAUD IS PROPERLY DE 

:ooamM) =o17 ] URT, AND, AGAI UR HONOR, I'M SPEAKING TO THE CHO 
1:00am 18 (RE BECAUSE UR HONOR JUST HELD THIS IN KRAMER LESS THAN A 
:ooam «19 EAR AGO, EF COURT PROPERLY DEFINES ENT TO DEFRAUD, NO 
:00aM =6.20 D FAITH INSTRUCTION i RED. 

1:00am) 21 NOW, MS. SAHARIA NG TO SECU! ES CASES OR LANHAM 
:00aM = 22 ACT CASES, CASES WITH A H ER SCIENTE! i REMENT AND SAYING 
1:00aM 23 THAT IF A GOOD FA NSTRUCTION IS G EN NO PUFFERY 

:0laM 24 INSTRUCTION IS REQU ‘iD. THAT'S THE EP IN THE 

1:01am = 25 ANALYSIS. 
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1:01AM ue H ; RST STEP. AND THE FIRST STEP IS 

:01AM 2 EF Eo ] ERLY DE iD, NO GOOD FAIT NSTRUCT 
1:01AM 3 j ENT TO DI UD IS VERY WELL ESTABLISHE 

:01AM 4 RECEDE: i NTH C T, MOST RECENTLY THE M (IR CASE. 
1:01AM 5 IRE TY ABOUT WHAT IS RE RED TO FULLY DESCRII 
:01AM 6 f EFRAUD, AND THEREFORE (RE'S NO NEED FOR A 
1:01AM ¢ RUCTION IN THIS CASE REALLY ANY WIRE FRAUD 
1:01AM 8 1 N, SO LONG AS THE COURT PROPERLY INSTRUCTS ON THI 
:01AM 9 DEFRAUD. 
1:01am 10 THE COURT: OKAY. 

:d1amM =o 11 MS. SAHARIA: THINK WE'RE OUT OF TIME, BUT WILL 
1:01am 12 JUST NOTE THAT TARALLO WAS NOT SOLELY A SECURITIES FRAUD CASE. 
:olam) «613 IT ALSO INCLUDED CLAIMS FOR WIRE FRAUD. 
1:01am 14 THE COURT: THANK YOU, MS. SAHARIA. 

:dlamM = =15 I HEAR YOU SAY THAT PUFFERY EXISTS IN TH 
1:01am 16 MS. SAHARTA: ABSOLUTELY, YOUR HONOR. 

:d1amM =o17 (IRE ARE STATEMENTS IN THIS CASE THAT MEET THE STANDARI 

o1am «618 

:dlam =19 E COURT CAN RECALL THE SLIDE DECK. CAN JUST REAI 
:02amM =. 20 IW EXAMPLE RE EITHER PUFFERY OR ASPIRATIONAL STATE 
1:02am) = 21 "THEI EW STANDARD IN LAB TESTING THAT CAN 
:02AM 22 i iVERY PI le AT'S AT E BIT 3696, PAG 
1:02am 23 ZING SPE MEAN, THAT'S CLASSIC PUFF! 

:02aM 24 
1:02am 25 
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1:02AM ue "THERANOS'S FOOTPRI UPON NATIONAL DEPLOYMENT," PAGI 
:02AM 2 WITH A MAP SHOWING WHERE ERANOS HOPED TO HAVE STORES IN 
1:02AM 3 FUTURE. (ARLY AN ASP ONAL STATEMENT. 

:02AM 4 SSION IS TO MAKE ACTIONABLE HEALTH INFORMATTI 
1:02AM 5 i BLE TO EVERYONE AT THE ME IT MATTERS." ANOTHI 

:02AM 6 ONAL STATEMENT AT PAGI 

1:02AM 7 9B KIND OF STATEMENTS PERMEATE THIS CASE. THE 

1:02AM 8 ] EY'RE ASPIRATIONAL STATEMENTS, AND FOR TH 

:02AM 9 ; ; ; GOOD FAITH INSTRUCTION. 

1:02am 10 E COURT: MS. VOLKAR? 

:02amM) =o 11 MS. VOLKAR: YOUR HONOR, I WOULD SAY THAT WHAT I 
1:02am =12 DIDN'T HEAR IN THERE IS THAT THERANOS RUNS ALL LAB TESTS OR 
:03aM) «6s 13 SOME OF THE OTHER KEY STATEMENTS THAT INVESTORS HAVE SAID OVE! 
1:03am 14 AND OVER AGAIN, BUT I DON'T WANT TO TAKE UP THE COURT'S TIME | 
:03am «615 ARGUING THE FACTS RIGHT NOW. THAT'S BEST LEFT FOR CLOSING 
1:03am 16 ARGUMENT. 

:03am =o 17 THE LAST POINT DO WANT TO MAKE, BECAUSE NEGLECTED TO A 
1:03am «618 ENT AGO, READ THE PARAGRAPH TARALLO THAT IS ABSENT F1 
:03am «619 H FE 1 NSTRUCTION THAT I THOUGHT WAS THE MOST GLARING, 
:03aM =©.20 ] (RE ARE MULTIPLE PARAGRAPHS THAT WERE DROPPED, ALL OF 
1:03am) =o 21 WHI E, BALANCE OUT THE STATEM HAT THE DEFENSE 
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1:03am 23 SO, AGAIN, IF WE GET TO THE LAND WHERE THE COURT IS 

:03aM = 24 CONSIDERING A GOOD FA NSTRUCTION, WOULD JUST ASK THAT I 
1:03am) =25 ACTUALLY REPRESENT THE WELL BALANCE WW OF THE LAW AND NOT 
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:03AM 2 HAI : EADY SA ; DON'T O] 
1:03AM 3 ! ] [INSTRUCTI 

:03AM 4 ] : OKAY. THANK YOU. 
1:03AM 5 : RIA: THANK YOU. 

:03AM 6 ] : THANK YOU VERY MUCH. THIS IS HELPFUL. 
1:03AM ¢ WE ARE ETHER, THINK, TUESDAY FOR CONTINUED 
1:03AM 8 ENCE, 

:03AM 9 SHOULD I | PAI 'S ABOUT SCHEI 
1:03am 10 , ARE? 

:04am =o 11 THINK, MR. DOWNEY -- 
1:04am 12 I'M SORRY, I EAN TO TALK OVER YOU, MS. SAI 
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1:04am 14 MS. VOLKAR: I'LL DO THE SAME, OR MY TEAM. 

:04am 15 E COURT: I KNOW MR. DOWNEY LAST WEEK, OR 
1:04am 16 |, BA EK I THINK YOU SUGGESTED THAT THE 

:04am 17 ; i ; WEEK OR MAYBE YOU SAID EVIDENCE M 
1:04am 18 

:04am 19 R. | ty: WELL, YOUR HONOR, CERTAINLY SATII 

:04am 20 A iF E i 1 DID NOT TH T WOULD TAKE THE BALANCE 
1:04am 21 

:04aM 22 V 7 IRE N TERMS OF A REBUTTAL 
1:04am 23 re i ] RRI R, AND HE SAYS RIGHT NOW 

:04am 24 ] El V f i ] E COURT AWAITS THE CLOSURE 
1:04am 25 | DEFE H IXPERTS WOULD TR RA 
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:04AM 2 OF COURSE ] H THOSE ISSUE 
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1:05am 23 THE COURT: WELL, THANK YOU. THAT'S WHY 1] 
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1:05am) 25 REGRETTABLY THE COURT IS NOT AVATLABLE TOLD YOU, ON 
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1:06AM ue E 14TH AND 15TH. 

:06AM 2 MR. DOWNEY: RIGHT. 
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1:06AM 5 UMING THE TIME E ' ] NDICATE, AND I 
:06AM 6 i REASON TO DOUBT ; ] ET THIS CASE AS 
1:06AM i EARLY AS FRIDAY THE 17TH, POSSIBLY THE BUT CERTAINLY THE 
1:06AM 8 20TH IT SOUNDS LIKE. 

:06AM 9 MR. DOWNEY: O8, NK SO, YOUR HONOR.  Y!I 

1:06am 10 THAT SOUNDS RIGHT TO ME. 
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1:06am 12 AND JUST TO -- I CAN CONFIRM WHAT MR. DOWNEY IS SAYING. 
:06am 13 ('RE WAITING AND SEE WHAT THEY DO IN TERMS OF EXPERTS, 
1:06am 14 

:06amM 15 THE COURT: IGHT. 

1:06am 16 MR. LEACH: BUT BASED ON WHAT WE 

:o7aM =o 17 ] I DON'T ANT ENGTHY REBUTTAL CASE. 

1:07am «618 MY POSIT WE MAY BE COMPLET 

:o7aM) =o 19 THURSDAY, WH j ESTION OF HObv 

:07aM = 20 ] TH ] EF 17TH THI 

1:07AM) «21 

:07AM =22 THE COURT: YOU KNOW, JUST TO -- THIS REALLY ] 
1:07AM = 23 F THERE'S GOING TO BE EXPERT TESTIMONY FROM THI 
:07aM =o 24 FE | REALLY, AND THEN THAT WOULD MEAN AN EXPERT REBUTTAL I 
1:07AM = 25 RE ; AND WHERE THAT IS. 
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AND 


LOGOS 


HAD | 


CUMENTS W 


HOLME: 


S'S DI 


THE COURT: 


TAK 


E MS. VOLKAE 


YOU KNOW, FOR YOU TO SUGGEST THAT, 


WITH 
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W 
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EVE: 
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WELL, THE 


US IS 


S 


TO MAKE A 1] 


LOGICAL QUESTION FO! 
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DISINGENUOUS AS SHE SAYS. 
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AT 


I'M NOT ACCUSING ANY PAI 


NG LAWYERS. 


E COURT: 


R. DOWNEY: 


RIGHT. 


DON'T KNOV 


BUT 


F THE GOVE 


T WAS GOI 


G DEAL OUT OF TH 


COMPANIES 


iL THER 


THERANOS AND THE 


ESE LOGOS, IT SE 


WOULD 
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BETW. 


EN 'T 


HE 


IAT 


THE 


PHAI ; CAL COMPANTES WEI 


CAL COMPANY AND THI 


LOGOS 


ON 


URT: 


UNIT! 


EY SHOULI 


RI 
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U GOT THI 
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NOW WHAT 
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:56AM 1 R. DOWNEY: "M NOT SAYING THAT AT ALL. 

:56AM 2 E COURT: OH. 

:56AM 3 MR. DOWNEY: "M SAYING AM SKEPTICAL THAT AN EMATL 
:56AM 4 FROM MS. HOLMES'S ACCOUNT, WHICH CONTAINS A TRANSMISSION, WOULI 
:57AM 5 NOT HAVE BEEN IN SOME FORM RESPONSIVE, AND I DON'T SEE A MOTIVE 
7:57AM 6 FOR A PHAI EUTICAL COMPANY NOT TO PRODUCE THAT. 

:57AM 7 E COURT: WELL, ALL RIGHT. FAIR ENOUGH. 

:57AM THEY DIDN'T GE 


:57AM DN'T GET IT ANI 

:57AM MONY, AND THE! 

:57AM 

:57AM R. DOWNEY: ELL, THE UNFA ES FROM THI 
:57AM FACT THAT MR. LEACH WAITED FOR THE | | FOR THE FI] 
:57AM TIME TO SUGGEST THAT THERE WAS SOMET ATE WIT 
:57AM REGARD TO THE GSK LOGO. THAT'S A NEV 

:57AM FE OTHER DOCUMENTS THEY S ABOUT THI 
:57AM GSK LOGO THAT HE IS -- THAT THE ENTLY COMPLATNING 
:57AM ABOUT. THAT TESTIMONY WAS EL EX,RNOON. 

:57AM THE COURT: OKAY. 

:5 7AM MR. DOWNEY: AND TH WON'T -- YOUR HONOR WI 
:57AM KNOWS THE STANDARDS UNDER RULE 16, SO I 

:57AM 22 MS. VOLKAR'S ARTICULATION OF THEM IS CORRECT. BUT I WON'T GO 


:57aM 23 INTO THAT BECAUSE KNOW IT'S WELL FAMILIAR TO YOUR HONOR. 


:57aM 24 MS. VOLKAR: WELL, ALSO DON'T THINK THE DEFENSE 


:58aM 295 FORMULATION OF RULE 16 IS CORRECT, TO A SURPRISE TO NO ONE. 
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TH ALL OF THAT. 
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EL 


EVE 
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N, 
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iE AN 


ot 


EHOW TH 


EY 


WERE 


PROV 


I'LL NOTE 
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ES N 


ANY OF THAT 


EALLY, 


ok Al 


ER THAT DE 


[ DON'T KNOW. 


I DON'T M 


F GSK PROV 


K 


DOCUMENTS. WE 


NG OUR SUBPO 


ED TO 


DOCUM 


USH, SURP! 


ROSS-E 


XAM 


DOWNEY' 


INAS TO G 


S STATE 


DON'T 


IRE NOT PRODUCE 


my 
1 


ELY DOCUMENTS S 


TT 


TTY CLEARLY STI 


INFORMAT] 


F IT WERE 


GO 


RETR 


aT, 


TO J 


E COMPLE 


EAN TO MAKE 


[ON TO US. 


I DON'T KNOW ANY OF THAT. 


[LL HAS ACC! 


ESS TO SOM 


NG ON A THERANOS 


THEY HAV 


EN'T PROV 


TH 


SAI] 


ER D 


SCOV 


N 


G TO ] 


ak 


ELY F' 


WHAT 


I'M ASK 


NG 


S 


HOULD HAVE 


THAT 


UNITED STATI 


E R-11896 
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GSK COMING UP FOR THE F 


ACTUALLY RAISED THAT 
HAS 


A 


; REMEDY IS 


TO 


EXCLUDE 


THESE 


TO SPECIF 


NOW, CALLY ADDRE 


ENTS. 


Rok “E 


-RNMENT -- AND IT'S MY ] 


EST J 


iRNMENT 


N 


TS OPEN 


NG ARGUME: 


DOWN] 


NG CROSS-EXAM 


ECOUNT OF T 


EY'S STATEM 


328 


| EV. 


ENCE 


NT TALKED ABOUT PLAC 


ZER LOGO ON THI 


.ER WITNESS. 


THERE WAS ALSO THE 


SC. 


DOCUMENTS, AN 


MY RECOLLECT 


ON OF THE EVII 


ENCE 


SSUE MORE 


FREQUENTLY T 


D THAT CAM 


S THAT DEFENI 


NG-PLOUGH REPORT. 


UP THROUG 


AN TH 


BY CROSS-EXAM 


N 


NG MY COUNT 


BOUT 


T, 


NCLUD 


NG 


ESTORS, S 


T 


A CLEA 


ERANOS Al 


ESS ANI 


DDRE 


IS FOUR 


FFERENT J 


AY "D 


NG 


SS AT THE 


BOTTOM? 


DN'T YOU SEE 


AT THEI ROTE 


EVE 


BRENT THEOR 


ES 


T, NOT THE 


ABOUT IT. 


WHEN 


ES TO 


FE LOGOS ON THI 


EFENDANTS, 


OK THE 


STAND, SH 


PHARMACY?" 


WASN'T THAT 


1 BROUGHT TH 


ENTLY T 


E GOVERNME 


N CROSS-E 


HAT TO DETE 


| EXT 


WHAT 


ON ASK 


iD MORE 


MS. HOLM 


ALLY CONCEI HAT S 


LOGO TO GSK |! 


HI 


H RESPECT TO T 


I DON'T KNOV 


EF GOVE! 


ENT KNEW TH 


ESE 


WAS 


LOGOS. 


ED THE 


FO! 


ESDAY, AND I 


ER ANSWER TO TH 


EST 


ON WAS 


DON'T THI 


GOING TO BE. 
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W. 


E CERTA 


N 


LY 


ADN'T |] 


EN PROV 


SCOV 


ROSS- 


SO, AGA 


ERY TO THE 


BEST OF MY KNOWL 


N, 


THE PO 


NT 


S THAT ] 


NFORMAT 


EASONABLE 


iDGE. 


QUE 


EXAM 


NAT 


ON TO FOLLOW UP ON POI] 


, DI 


ECT IS 


FA 


R GAME. 


I'M NOT 


[NTS THAT WE 


EN 


T 


BLY SEE 


NG TH 


E, CONN 


ECT TO 


EN OP 


BE LAST S 


ENS DOORS TO DOC 


EVE 


aN 


UM 


RS 


ENTS THAT 


HAT ALL OF A 


AVE | 


SHOULD 


AND HAVEN'T ] 


FE CLE 


RLY 


LL 


HAD 


N 


THE 


JUST POI 


, HANG 


iru 
may 


RS OF WHAT WE 


NG OUT T 


R POSSESS 


NT OUT FOR WHY 


IRE, THAT THEI 


ON. 


I'M SUSP 


EN PROD 


RODUCED 


BUT THE 


C 


OUS THAT 


E'S A 70 PAGE GAP 


EN YESTERDAY, AND 


DOCUM 


NG T 


OF CLA 


TU. 


D 


ON TO HANI 


R HONOR. 


T 


NG UNT 


HAVE 


L 


THE 


END OF 


ER AND THEN 


MAG 


CALLY USE 


ES 


DAY 


N CONN 


IDN'T KNOW WH 


E COURT: 


R. DOWNEY: 


R. DOWNEY SA 


DW 


ENED, AND THESE 


WELL, 


MR. DOWNEY? 


RITY AS TO MS. HOLM 


ES 


'S TEST 


ECT 


ON SP. 


EC 


F 


CALLY W 


DOCUM 


YOUR HONOR, J 


MONY, S 


S OUR GROWING CONCERN THAT THIS 


S A PATTI! 


ENTS SHOULD ! 


-EKS AGO WAS NOT GOING TO 


N 


THE 


NTE 


EST 


TH 


THE GSK LOGO, SHE 


D ACTUALLY ON 


EN THE 


LOGO H 


AD ] 


1XN ADDED. 


TH 


UNITED STATI 


E R-11898 


ES COURT REPORTERS 


AT WAS HER 
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ABOUT THE SUBJ 


KNEW THAT OR NOT. 


ECT FOR MR. 


DN'T KNOW -- FOR 


LE 


T WAS 


I DON'T TH 


NK 


LS 


N RESPONS 


DN'T KNOV 


EXACTLY AS MS. VOLKAE 


BUT 


IN ANY 


VENT, YO 


; 16 


: KNOW WE 


MONY ON TUI 


HONOR, I T 


H 


NK 


FE GOING TO 


USE 


EXHIBIT 


ON WIT 


WE'RE 


SCLOSE 


STAND FOR 


IT'S SURP!I 


N 


TS CASI 


GSK WAS NOT AN 


E CASE, 


SSU 


EF PR 


OR TO 


DIRECT 


EXAM 


NAT 


ON. 


NG TO 


1 WAS SOME 


ME THAT TH 


RY TO 


iF ENDANT 4H 


ETY OR T 


IMPLY ON Cl 


AT THE DE 


THE 


EF GOVE! 


THOUT A 


NAT 


AD 


DENCE 


BUT 


TO SHOW THE 


E. GSK REPORT, W 


ae 


ROSS-EXAM 


NAT 


ON. 


iVENTS AROUND 


DED TO TH 


ENT Y 


EF ASKING? 


MR. 


IS THAT WH 


IAT YOUR DOCUMI 


WE 


; ENT 


ITS TRANSM 


SS 


OU BEL 


EVE 


DOES? 


N 


FA 


SES A SE 


ENT 


ARY OBJE 


CT 


ON. 


BUT THE 


DOCUME: 


RN. 


ALLY REFLE 


TH THE LOGOS IS |] 


UNITED STATI 


E R-11899 


ENT AT MS. HOLMES'S D 


ES COURT RE 


CTS THAT THI 


RNESS TO MS. VOLKAF 


RE 


PORTERS 


ON TO GSK. 


ENTS THAT YOU 


S THAT WHY 
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331 


ONS 


ERCOME THO 


SE 


R. DOWNEY: 


TH 


BACK TO THE 


G 


PO 


BEFORE 


THE 


A 


RMAC 


MS. HOLMES TOOK THE 


UT 


E COURT: 


R: 


NT, TO SAY TH 


NK SO, 


MS. VOLKAI 


YOUR HONOR, F 


STAND 


BUT WE'LL SEE. 


R, DO YOU WANT TO | 


[AT GSK WASN'T AT 


IS JUST 


CAL COMPAN 


TH T 


Ay 


RMACEUT 


ES AND T 


ERANOS'S R 


RST JUST WANT TO GET 


SS 


S CASE 


NOT TRUE. 


CAL COMPAN 


ES HAS ] 


ENT, AND 


ER 


V 


STATEMENTS 


EN -- 


THAT 10 O 


BLY VAL 


DATED T 


IMENTS. 


SO TO SAY THAT T 


BECAMF REL 


TH 


EVANT TO THE DEFENSE 


BECAUSE 


SO GO 


T WAS ON 


HAT'S JUST NOT T! 


IN 


ECHNOLOGY HAS |] 


EF PAI 


AVE 1] 


EIN 


DISCUSS 


ONSH 


PW 


ONCE 


THE 


DEFE 


DANT 


TESTIF 


—E REPORTS 


G TO THE 


DENTIAI 


ONOR. 


RY POINTS 


ALL, THE DOCUMENT DO 


THE 


EFENS 


E WANTS IT 


ES NOT PROVE 


SHE SENT TO WALGREE 


FOR 


EXHII 


THE VERS 


T 4, FIRST OF 


ON OF THE 


EVENTS THAT 


TO J 


ECAUSE 


T DOESN 


ME 


N ANY 


O] RM SHOW GSK VAL 


CAN USI 


R 


ESN'T CH 


NG OR 


LOGO. 


RESPOND 


NG AND SAY 


WAY, SHAP! 


ECOLLE 


ON O 


UNITED STATES 


E R-11900 


YES, YOU 


F THE 


MONY, WHI 


COURT REPORTERS 


09: 
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09: 


09: 


09: 
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WAS THAT MS. HOLMES WASN'T 


THAT T 


AND 


ERANOS COULD PROV 


SUI 


1 
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EVER RESPONDED OR SAI 


BEL 


EVE THAT WAS 


DOCUMENT AND NOT MEANT TO | 


N THE CONT! 


SO THIS 


APE, 


OR FORM G 


DO 


DE OF GSK. 
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| PIECES OF TEST 


MONY WAS 


WAS THIS M 


FANT TO } 
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ROVID 


ES NOT ANSWE! 


VE GSK AUT 


DE OF GSK? 
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IN ANY WAY, 
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ERANOS SE 


NG 
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T TO OUTSIDE 


RT 
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TIME SEND 


BEHALF 
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UT 
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ES 
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STANT 
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RULI 
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S 


BE CRIT 


laa 


HERE'S A DOCUMENT OUT T 


CONFIDENT 


NG TO THIS 


SAY 


NG, "THANK YOU, 
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T 
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T 


N. 
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ME 
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08AM a ERNMENT STARTS BY SAY 

O8AM 2 HNOLOGY. WE ESTABL 

:08AM 3 THEN THRY SAY, OKAY, FD AND USED YOUR 
O8AM 4 TECHNOLOGY AND VALIDATE BUT YOU PUT LOGOS ON IT, AND THOS! 
:08AM 5 LOGOS WERE NOT AUTHOR E COMPANY. 

O08AM 6 NTRODUCEI N RESPONSE TO THAT, INT 
:08AM 7 ENCE IN OUI AT, IN FACT, WE TOLD THE 
:08AM 8 ED A DOCUMENT IN THAT FORM. 
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:09amM) = 12 UST DESIGNED NOT TO DEAL WITH THE ALLEGATIONS OF WHAT THE 
o9am 813 RAND JURY INDICTED ON, BUT ON SOME SHIFTING SANDS THAT J 
:o9am =o 14 RY TO FIND A CONV ON. 

o9am =15 [ KNOW WE'RE AT THI 

:09am = 16 MS. VOLKAR: YOUR HONOR, ATE TO PROLONG THI 
:09am =o 17 ER, BUT WITH SHIFTING GROUNDS JAVE TO RESPOND. 

:09am «6s 18 I DON'T THINK THE EVIDENCE HAS SHOWN THAT THE 

:o9am 6019 ED, USED, AND VALIDATED THE TECHNOLOGY. WE 

:09amM = 20 (RENT PHARMA WITNESSES TESTIFY TO THE EXACT OPPOS 

:09am)— ss 21. THE COURT: THAT'S WHY WE HAVE 12 MEMBERS OF THI 
:09AM =22 TY , TO DECIDE THAT ISSUE. 

:09aM = 23 ET ME ET ME TURN TO 1180 FOR JUST A MOM 

:09aM = 24 ING TO STEP DOWN SO WE CAN GET OUR JURY OUT. 

:09amM = 25 NUTES AFTER 9:00. 
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09:09AM ue TH S MS. HOLMES'S RENEWED MOTION TO ADMIT FEED! 

09:09AM 2 EPORTS. AND NOTE AT PAGE 2 OF THE DOCUMENT AT L 

09:10AM 3 INK AROUND 12 THROUGH 14, THERE IS REFERENCE TO SOM! 

09:10AM 4 1 MONY, TRANSCRIPT PAGES 8087 TO -89. "VE LOOKED AT THOS! 
09:10AM 5 T SEEMS TO ME THAT THOSE ARE MR. BALWANI'S STATEMENTS AND 
09:10AM 6 . HOLMES WAS ASKED WHETHER OR NOT THOSE STATEMENTS REFRESHE! 
09:10AM 7 (IR RECOLLECTION. 

09:10AM 8 I DON'T KNOW HOW THOSE SUPPORT THE ,LNTRODUCTION OF THE 
09:10AM 9 DOCUMENTS. I'M NOT CERTAIN SHOULD DISTURI E COURT'S 
09:10am 10 PREVIOUS RULING JUST BASED ON THIS. 

09:10am) ss 11 STILL TH ERE'S A FOUNDATIONAL | HERE. THE 
09:10am) = 12 TESTIMONY THAT 1Al V THAT MS. HOLMES RECEIVED EMATLS AND 
09:10am «613 WAS APPRISED OF i] N INFORMATION, BUT I DON'T RECALL 

09:10am =14 ANYTHING SPECIF AT SHE LOOKED AT THE DOCUMENTS AS THE 
09:10am) =15 PRESE i R ATTEMPTED TO BE iOBNTED, THAT IS, THE 

09:10am 16 PHLE!I REPORTS T 

09:10am) =o 17 EMAILS ANI A EPORTS ARE 

09:11am 18 

09:11am «619 STILL DON'T THINK THE af FOR THAT. SO 
09:11am) =.20 I'M JUST LETTING YOU KNOW THAT, 

09:11am) 21 MR. DOWNEY: ] E MAY BE SAYING THE 

09:11am) =22 . TH A 1 i MONY WAS THAT SHE 

09:11am) =—.23 1 | EXHII I END MR. CLEARLY 

09:11am «624 ] RT: RI . MR. CLEARY. 

09:11am) =—25 WARY: R HONOR, RICHARD CLEAI BEHALF OF 
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ue MS. HOLM 
2 NK A COUPLE EMS TO ADDRESS THE COURT'S 
3 
4 EXCUSE ME, 8057 AND 8058, MS. 
5 i iD | ERNMENT CONCERNING THE INCRE 
6 A WALGREENS STORES CONCE!I 
7 i ; PERIOD. 
8 EF. QUESTIONS, MS. HOLMES ANSWE 
9 E AFFIRMATIVE. 
10 YOUR HONOR IS CO RESPECT TO CERTAIN TE 
11 MESSAGES FAILING TO REFRE . HOLMES'S RECOLLECTION. 
12 GO TO THOSE PAGES AND I CAN WALK THROUGH THOSE EXCHANGI 
13 WELL WITH THE COURT, BUT THESE ARE OTHER PARTS OF THI 
14 CROSS-EXAMINATION THAT THINK VERY CLEANLY HIT ON T 
LS ES. 
16 MS. HOLMES IS ASKED, "HE'S BEING" -- THIS IS ON PAG 
17 ; BEING OPEN WITH YOU ABOUT IDEAS ON HOW TO INCREASE 
18 CK PERCENTAGE AT WALGREENS? 
19 i LS 
20 E'S TALKING" -- AND T i ‘ E'S TALKTI 
21 ENLY ABOUT THIS ISSUE IN THE j : TH YOU? 
22 "ANSWER: YES." 
23 WITH RESPECT TO MS. HOLM i MONY ON DIRECT 
24 , NATION CONCERNING CUSTOME -EDBACK, MS. HOLMES WAS ASK 
25 WHETHER SHE RECEIVED CUSTOMER FEEDBACK CONCERNING THERANOS'S 
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:19AM 1 FE OF THE WALGREENS ROLLOUT AND THE ROLE OF VENOUS -- 


:20AM 2 ] RTION OF VENOUS DRAWS IN CONNECTION WITH THAT ROLLOUT. 


:20AM 3 F ESTIONING BY THE GOVERNMENT OF MS. HOLMES 


:20AM 4 , i L THAT WAS SENT |] R. JHAVERI TO MR. BALWANI 


:20AM 5 IN TURN FORWARDED TO MS. HOLMES. iAT WAS AN AUGUST 2014 
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